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STATE TAXATION ON INTERSTATE COMMERCE—1959 


WEDNESDAY, APRIL 8, 1959 


U.S. SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.C. 

The committee met, pursuant to notice, at 10:15 a.m. in room 5300, 
New Senate Office Building. Washington, D.C., Senator John 
Sparkman (chairman) presiding. 

Present : Senators Sparkman, Moss, Williams, Scott, and Javits. 

Also present: Walter B. Stults, staff director; Wiley S. Messick, 
counsel; Charles H. Brewton, Jr., counsel; David Martin, legislative 
assistant to Senator Saltonstall; Roy Millenson, legislative assistant to 
Senator Javits; Lee White, administrative assistant to Senator Cooper; 
and John A. Calhoun, legislative assistant to Senator Prouty. 

The Coarrman. Let the committee come to order, please. 

Other members of the committee are expected in a little later, but I 
think we should get started in order that we may complete this hear- 
ing. After all, this promises to be a rather busy day on the Senate 
floor. 

Today the Senate Small Business Committee is initiating its study— 
and I may say an objective study—of a complex phase of one of the 
most troublesome small-business problems—taxes. If the volume of 
mail committee members receive is a true index, small businessmen 
are as concerned over the recent opinions of the Supreme Court on 
State taxation of interstate business income as almost any other prob- 
lem they have faced since the committee was established in 1950. 

On February 24 of this year, in deciding two cases, the Supreme 
Court upheld the constitutionality of 
State net income tax laws levying taxes on that portion of a foreign corporation’s 
net income earned from and fairly apportioned to business activities within the 
taxing State when those activities are exclusively in furtherance of interstate 
commerce. 

This decision was handed down by a 6-3 margin and the minority, 
in a strong dissent, held that such State taxes were unconstitutional. 
In addition, the minority pointed to the serious problems facing small 
businessmen as a result of this decision, since the 35 States and some 
8 cities which currently tax business profits utilize different income 
allocation formulas and different administrative regulations. Fur- 
thermore, the minority held, it should be expected that the re- 
maining States and many cities would also now turn to business in- 
come imposts. 

_ On March 2, the Supreme Court reaffirmed its week-earlier rul- 
ing by refusing to review a decision of the Louisiana Supreme Court 
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which held that an interstate business which sent promotional sales- 
men tothe State was subject to its business income tax. 

While the decisions in these three cases do not answer all the legal 
questions which have been raised, I personally feel that they indicate 
that the Court has ruled finally that a State may levy and collect 
taxes from out-of-State businesses which have any commercial deal- 
ings at all in that State. 

Obviously, the States today face ever-mounting revenue needs and 
find traditional sources of income inadequate for present require- 
ments. In addition, I think most of us would agree that businesses, 
no less than individuals, should share the costs of Government serv- 
ices. Finally, I might mention that there are those who hold that busi- 
nesses domiciled within any State and subject to the full impact of its 
tax demands are at a disadvantage if giant out-of-State corporations 
escape State taxes. 

Thus, for my part, I feel there is no easy panacea for the problem 
before us—at least not the prescription suggested to eliminate com- 
pletely State taxation of interstate commerce. 

I do hope, however, that there is some way in which the burden 
of these taxes may be lightened for the thousands and thousands of 
small businesses which now cross State lines. Almost without ex- 
ception those with whom I have discussed this problem have indi- 
cated that the administrative cost of paying the State will, in most 
cases, be far greater than the amount of tax itself. 

Therefore, this committee desires to focus attention on the prob- 
lem, to hear from those who have given the matter serious study, and 
to make recommendations for easing the impact of multiple taxa- 
tion. 

Incidentally, subsequent to today’s hearing, the committee will de- 
cide whether it should hold hearings in the field.1./ Our committee’s 
policy has always been to go to those small-business witnesses who are 
unable to spend the time and money to come to Washington to testi- 
fy. Our decision should be made in a few days. 

Today, we have scheduled testimony from a baker’s dozen of wit- 
nesses representing several varying points of view. Two of them are 
State tax officials, another is an academic student of taxation, one is 
tax counsel for one of the Nation’s largest corporations, and the others 
are small businessmen or representatives of small businessmen. 

I want to state again that our holding these hearings is not indica- 
tive of our feeling for or against the decisions that have been made 
by the Supreme Court. But it is in recognition of the difficulties that 
many small businesses find themselves confronted with as a result 
of this multiple taxation, and particularly as a result of the varying 
systems among the several States. We hope that something can be 
learned from these hearings, and if the hearings suggest a solution to 
the problem, perhaps we may be able to stimulate interest in the 
Congress to adopt such a solution. 

Our first witness this morning is Mr. George W. Provost, Jr., of 
Doubleday Hill Electric Co., Electrical Distributors, of Pittsburgh, 
Pa. 


1 Hearings held May 1, 1959, in Boston, Mass. (Pt. 2 of published hearings on State 
Taxation on Interstate Commerce.) 
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May I say while you are coming up, Mr, Provost, I am glad to have 
Senator Moss with us, and as I say, others will be here in the course of 
the hearing. 

I would like to state that Senator Saltonstall, who is the ranking 
Republican member on the committee, is tied up with the Defense De- 

yartment Appropriations Subcommittee. He will try to be here a 
little later. And I am sure that other Senators will come in in the 
course of the hearings. 

Just have a seat, Mr. Provost, we are glad to have you with us, and 
we will ask you to proceed in your own way. 


STATEMENT OF GEORGE W. PROVOST, JR., VICE PRESIDENT, 
EASTERN REGION, NATIONAL ASSOCIATION OF ELECTRICAL 
DISTRIBUTORS, AND PRESIDENT, DOUBLEDAY-HILL ELECTRIC 
CO., PITTSBURGH, PA. 


Mr. Provost. Thank you, Senator Sparkman. 

I am not accustomed to the protocol, I don’t know what your 
procedure is, but I am glad to be here. 

My name is George W. Provost, Jr.; I am president of the Double- 
day-Hill Electric Co. in Pittsburgh, a small independent electrical 
wholesaler. 

I came here today to express a businessman’s opinion of the effects 
of the recent decisions of the U.S. Supreme Court in Northwestern 
States Portland Cement Co. v. State of Minnesota and T. V. Williams 
v. Stockholm Valve & Fittings, Inc. 

As a businessman I would not presume to express opinions on the 
legal technicalities involved in this very important matter, nor do I 
feel it necessary since the committee undoubtedly has the opportunity 
through its own staff or through other members of the legal profession 
to obtain all the professional opinions and advice which might be 
necessary. I intend to limit my comments only to my understanding 
of what the application of these decisions can mean to my business 
and others similarly situated. 

The company which I represent comes within the generally ac- 
cepted classification of small business. It does not compare in size 
or resources with the so-called giants of the industry but through 
many years of diligent effort on the part of the employees and the 
management of our company we have, with some success, been able to 
compete with other electrical distributors regardless of size. 

Over the years our company has expanded its range of activity from 
a purely local operation to one which now extends many hundreds 
of miles in all directions from our headquarter’s plant. In this ex- 
pansion we have of necessity and through choice crossed State lines 
and become engaged in interstate commerce. It is my understanding 
that the effect of these Court decisions may be to encourage small- 
business operators to retrench their territorial expansions and re- 
strict their activities to narrower territorial limits. I am here today to 
express my very serious concern and my opposition to any theory of 
taxation which, regardless of the legal niceties relied on, must have 
the practical effect of interfering with interstate commerce. 

Some of the practical adverse effects of this expanded State taxing 
power were recognized by the Justices of the Supreme Court who 
dissented from the majority opinion. Because he has explained it 
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concisely it will save time to quote directly from the dissenting opinion 
of Mr. Justice Frankfurter wherein he stated: ™ 

* * * To subject these corporations to a separate income tax in each of these 
States means that they will have to keep books, make returns, store records, and 
engage legal counsel, all to meet the divers and variegated tax laws of 49 States, 
with their different times for filing returns, different tax structures, different 
modes for determining “net income” and, different, often conflicting, formulas 
of apportionment. This will involve large increases in bookkeeping, accounting, 
and legal paraphernalia to meet these new demands. The cost of such a far- 
flung scheme for complying with the taxing requirements of the different States 
may well exceed the burden of the taxes themselves, especially in the case of 
small companies doing a small volume of business in several States. 

In the small company which I represent, and I know from experi- 
ence that the same is true of practically every other small company, 
a very great portion of our time and our energy is devoted to simplify- 
ing our methods of operation, to improving our efficiency, and avoiding 
unnecessary duplication, all for the purpose of reducing our overhead 
and our cost of doing business. If, in addition to the already stagger- 
ing overhead costs, labor costs, and increased costs of materials and 
supplies, we are compelled to take on all of the additional expenses 
represented by this new tax burden, it may be enough to sound the 
death knell for the small marginal operators who even now find sur- 
vival a very difficult problem. 

The only comments I have seen or heard about these tax cases which 
were not entirely critical come from some of the big corporations 
which possess national organizations throughout the country. 
Through their method of operations, the location of their branch 
houses, warehouses, sales offices, and the like, in various cities through- 
out the country, they are already required to pay State taxes. An 
expansion of this State tax burden is apparently of no material con- 
cern to many of these large nationwide organizations. As a matter 
of fact, it may well prove to be a blessing in disguise to them since it 
will restrict the right of their smaller competitors to come into a given 
territory and offer effective competition to them. 

At the present time the strongest restraining influence to the increas- 
ing monopoly of the big corporations is the fact that small operators 
can enter their territory unrestricted and compete for the business 
of their customers. Since the small operator does not usually engage 
in any activity within another State other than the solicitation of 
orders, he can save money on his operations and through this cost 
saving effectively compete on the price at which he offers his products. 
If, however, he is to be burdened with the imposition of taxes from 
the various States in which he attempts to compete, the small operator 
will of necessity be forced to increase his prices, possibly to the extent 
where he can no longer offer competition to those already located 
within that State. 

The philosophy of restricting the extent of operations to limited 
territories or to operations only within a particular State will of neces- 
sity work directly contrary to the preservation and development of 
competition as the courts and the Congress have tried to develop it. 


12 See App. I, p. 81, Northwestern States Portland Cement Co. v. State of Minne- 
sota; T. V. Williams, as State Revenue Commissioner v. Stockham Valves and Fittings, 
Inc. (Supreme Court Decisions Nos. 12 and 38—October Term, 1958; hereinafter referred 
to in footnotes as decisions Nos. 12 and 33). For summary see app. II, p. 130. 
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Any serious increase in the financial problems which already bur- 
den small business operations, any new restrictions which tend to 
confine the limits of their operations and to prevent their effective 
competition with others cannot help but work to the disadvantage of 
the American economy. Whatever temporary financial gains a State 
might enjoy from increased tax revenue will be more than offset by 
the disadvantages which the citizens of that State will suffer as a 
result of the restrictions placed on aggressive competition within the 
State. 

The purpose of your committee, as I understand it, is to assist in 

reserving, developing, and enlarging the opportunities for small 
leanne in the United States. I am sincerely convinced that at this 
crucial time small business throughout the country is looking to your 
committee for the advice, the leadership, and the help which it will 
need to survive if the burdens of these court decisions are allowed to 
remain in effect. 

As a representative of my own company, Doubleday-Hill Electric 
Co., and as a member of the National Association of Electrical Dis- 
tributors representing the wholesale electric trade throughout the 
country, I wish to express my appreciation for this opportunity to 
appear before you and to offer my sincere hope that you will be suc- 
cessful in finding a solution to the problems which this situation has 
created. 

Thank you very much, sir. 

The Cuairman. Thank you, Mr. Provost. 

Senator Moss, do you have some questions of him ? 

Senator Moss. No, I believe not. 

The Cuarmman. Senator Williams? 

Senator Wiiu1aMs. No. 

The CuHatrman. May I ask you just two or three questions? 

Mr. Provost. Yes, sir. 

The Cuatirman. How many States do you operate in ? 

Mr. Provost. We are located in what is called the Panhandle area 
of western Pennsylvania, which traditionally serves a market of 
northern West Virginia, eastern Ohio, western Pennsylvania, and a 
slip of Maryland. It isa natural trade area which has developed over 
many years, due to the channels of commerce, the rivers, the railroads, 
and the highways. 

The Cuarrman. That would be four States, then ? 

Mr. Provost. We operate daily in the four States, yes, sir. 

The Cuarrman. Now, prior to these decisions what taxes did you 
pay in those States outside of—Pennsylvania is your home office? 

Mr. Provost. Outside of Pennsylvania the only tax we have been 
subjected to in the local area has been the sales tax in the State of 
Ohio, which we are responsible now for returning. 

The CuarrmMan. Do you not have to qualify in some ways to do busi- 
ness in each of the States ? 

Mr. Provosr. Well, sir, if I have to have a passport to go from 
State to State, I think we are getting back almost to the European 
situation. I don’t know that any company does that. 

The Cuarrman. No, I wasn’t referring to that, I was referring to 
the question of 

Mr. Provost. No; there has been free engagement of commerce 
between all those States for many years. 
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The Cuarrman. Asa matter of fact, you simply distribute ? 

Mr. Provost. We simply distribute. 

The CuHamman. You don’t do contracting? 

Mr. Provost. We do not. We maintain no business house or estab- 
lishment in the neighboring States. We have salesmen traveling, so- 
liciting business. 

The Cuarrman. Thank you, Mr. Provost. 

Senator Scott has just come in. 

Senator Scott, we have had a very interesting statement from one 
of your constituents, Mr. Provost, from the National Association of 
Electrical Distributors, with home offices in Pittsburgh. 

Do you have any questions ? 

I don’t like to call on you cold this way, but I thought you might 
have some questions. 

Senator Scorr. Mr. Chairman, I have obviously just arrived. And 
I will read with interest Mr. Provost’s statements. 

I am glad to have the benefit of the testimony. I am always glad 
to see a constituent from Pennsylvania, especially from Pittsburgh. 

Mr. Provost. Thank you. 

The CuarrMan. I would like to ask Mr. Provost another question. 

You indicated in your statement that if these decisions are allowed 
to stand, small businesses might be harrassed to the point in tryin 
to meet the requirements of the several States, that there woul 
actually be a retrenchment, that they would withdraw to their home 
base of operations. 

What would be the situation with reference to your own company ? 

Mr. Provost. We would have extreme difficulty in even maintaining 
the relationship we have with a great many of the large companies 
that are the backbone of our economy in the Pittsburgh trading area. 
Many of these companies have plants in our neighboring States. To 
successfully serve them we have to be able to meet their requirements 
for delivery in Youngstown, or Wheeling, or any other neighboring 
State where they do business. The nature of our business is, we are 
a service organization supplying electrical supplies used in the main- 
tenance and the development of a plant. If we cannot ship into 
other States, we will immediately be excluded from the potential sup- 
ply of these large corporations alone. 

The other problem that is so serious with us is the cost of maintain- 
ing records. I don’t even know what records would have to be main- 
tained to indicate exactly what business I did at each one of my neigh- 
boring States. 

The Cuatrman. Do you anticipate that the result of this would build 
up an unfair amount of taxes that you would have to pay, or do you 
think that there would be a fair apportionment among the several 
States in which you do business ? 

Mr. Provost. Well, as you indicated in your statement this morning, 
each State would apparently have its own method for allocation form- 
ulas, and different types of administrative regulations. We don’t 
know what our liability ultimately might be to these other States— 
how much of this might be retroactive for a period of years on the 
business that we have done with the States. Should our tax ultimately 
be great enough to cover our entire income and leave no income for the 
company ? 
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There is no standard formula or limit to protect us as far as I can 
determine. And that is sort of indicated, I believe, by your com- 
ments this morning. oka 

The Cuairman. How could that be? To take up your entire In- 
come, that sounds rather drastic to me. 

Mr. Provost. Senator Scott is possibly acquainted with what we call 
a mercantile tax which is permissible in the city of Pittsburgh under 
a city ordinance. 

Last year, due to a change of interpretation of the mercantile tax, 
which was sustained by our Supreme Court in the State of Pennsyl- 
vania, certain features of this tax were applicable back to the time the 
ordinance was passed in 1952. We had been paying our mercantile 
tax according to the advice of our lawyers, the advice of our tax peo- 
ple, and according to the best knowledge of the local collectors. We 
thought we had met all of the compliances. But this tax was made 
retroactive to 1952, and the taxes were also subject to interest and 
penalties. We were a little company. In our case, the penalties alone 
amounted to almost as much as the tax. We were assessed $8,785.53 
in retroactive taxes, with a penalty of $4,006.57. As you know, Mr. 
Sparkman, that penalty and interest can never even be deducted from 
our Federal income tax—our future payments. 

How do we know but what West Virginia or Ohio or Maryland 
might have a retroactive tax seriously affecting our total income? 

Senator Scorr. I do have some familiarity with activities in Penn- 
sylvania’s tax authority, and it is not at all unusual for them to go 
retroactively back to the origin of the tax. I know of one instance 
where they went back 14 years, and the penalty was greater than the 
tax, and it was easier to pay it than fight it in that case, for the total 
cost of doing battle with the taxing authority is considerable in itself. 

And there was a question of the statute of limitations, but even so, 
it was easier to pay the tax than to fight it. 

I might say, Mr. Provost, as I am sure you know, our State legis- 
lature is in the process of ascertaining new and expanded sources of 
revenue, and they are in the process of deciding whether to increase 
the sales tax from 3 percent to 3144 or 4. And there is a fight over some 
of the sources. The beer interests particularly seem to have a consid- 
erable stranglehold on some legislators. And this kind of decision is 
an open invitation to the 39 State legislatures which were in session 
the first part of this year. All 39 of them are considering additional 
taxes. 

Of course, there is some tax revenue. 

I think the decision is most unfortunate. 

I am glad you had a chance to come down here and testify. I have 
been able to read some of your statement since you first came in here, 
and I am glad you are giving us the benefit of your concern. 

I would like to just ask one question, if I may, Mr. Chairman. 

The Cuarrman. Go right ahead. 

Senator Scorr. What effect do you think the Supreme Court de- 
cisions would have on the Commonwealth of Pennsylvania as re- 
gards the tendency of the companies either to remain or move out or 
to make other changes in their operations? What kind of impact 
could we expect in Pennsylvania if the Commonwealth undertakes 
to tax this new source which seems to have been opened up by the 
Supreme Court ? 
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Mr. Provost. As you well know, Pennsylvania has been suffering 
by the loss of new plants or the creation of new mills by the existing 
companies that do business in Pennsylvania, because apparently they 
feel that there is a more favorable tax atmosphere in some other 
State. 

From what I read and what I hear, there are many other companies 
that might desire to leave Pennsylvania if the other State, the com- 
peting State for their domicile, offered a tax advantage. We have a 
serious social problem, as you recognize, in western Pennsylvania cur- 
rently by such a trend to move away, your unemployment is almost as 
high as any other area in the United States, largely due to the fact 
that the plants are tending to move away in western Pennsylvania, 

Senator Scorr. You have this very bad situation of chronic unem- 
ployment which has been aggravated, as you say, by the tax policies 
of the State government, either the executive or the legislature. The 
tax policies have a tendency to drive the businesses away. 

I noticed only yesterday that the Pennsylvania Railroad is moving 
from Pennsylvania to Delaware, and taking with it approximately $1 
million in tax revenue. So it must be enticing to the government of 
Pennsylvania’s taxing authority to look at this decision and try to make 
up what they have lost from moving the Pennsylvania Railroad hold- 
ing company out of the Commonwealth. 

fr. Provost. Well, I have come here on such short notice that I am 
not prepared to try to cope with technicalities on questions, Senator 
Sparkman. Frankly, I don’t even have available in my little company 
the expert advice and counsel—we are everything in a little company. 

Socially, however, I feel this, that the small businessman is a very 
important stabilizer in any community. In the heavy unemployment 
which has been created in Pittsburgh, we have not released a single 
person, although our volume has dropped a very heavy percentage 
from 1956-57. Obviously the small businessman who owns his com- 
pany or has partners in his company has almost—not a paternalistic 
attitude toward his people, but he knows them, he knows their children, 
where they go to sc a or church, the kind of people they are. And 
we just do not dismiss them or furlough them overnight. 

A rather interesting story is that written in one of our newspapers 
not long ago about the Louisville problem. In Louisville, Ky., today, 
I understand we have relatively little small ownership. Most of the 
employers are big, and as a result, at a time of economic recession it is 
very easy to send out instructions to eliminate, say, 18 or 20 of their 
personnel. 

They do not participate in the local charities, they only say, “We 
have allocation of only X dollars for that.” As a result the whole 
structure of Louisville, Ky., is suffering seriously. 

Then other things that tend to make local business or small business 
draw in its shell, I think, have a very serious social effect. We area 
small business in a big business community, but for some reason or 
other we have served a certain economic function, or we wouldn’t have 
been in business for over 75 years. 

On the technicalities—I am sorry, Senator, I am not better prepared. 

The Cuatrman. That is all right. We appreciate the very fine dis- 
cussion you have given us. 

Senator Javits, do you have any questions to ask ? 
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Senator Javirs. I was interested in one thing in this whole con- 
troversy, and that is, what do you think will be the effect on the prices 
charged to the consumers of this new rule of taxation ? 

Mr. Provost. Obv iously, if the price cannot be passed on to the con- 
sumer, and we are compelled to shrink our income that much more by 
additional taxes, we will either go out of business or the consumer 
will have to pay more money. 

Senator Javits. I gather you feel, therefore, that the operations of 
small business are a yardstick for big business, and helps us to deal 
with what I called administered prices, which are far more charac- 
teristic of large than of small business. 

When I say “administered prices,” that is the trademark for prices 
which are said not to be in response to supply and demand as supply 
and demand, by virtue of a large aggregation of capital, has estab- 
lished these prices. 

Now, would you say, therefore, that this type of tax burden will 
make the small’ business less able to act as a price yardstick as far as 
the consumer is concerned in terms of competition with larger units 
of business ¢ 

Mr. Provost. I think there is no question but what the small busi- 
nessman tends to keep prices in line, Senator Javits. 

Senator Javirs. And this will make him less able to do it, this 
scheme of taxation ? 

Mr. Provost. Well, sir, to speak only for our industry, with a gross 
profit of considerably less than 1 percent net on sales after taxes, I 
think you recognize we haven’t much leg room to move. 

Senator Javirs. One other question. Do you have any practical 
suggestions as to how to meet this problem, w hat to do about it? 

Mr. Provost. Well, sir, you have asked me something that I am not 
able to cope with. 

Senator Scorr. I take it you would like to see it corrected by legis- 
lation, if there is no other way to correct it? 

Mr. Provost. Apparently that is our only relief, sir. 
Senator Scorr. Offhand I don’t know of any other way to correct 
it. 

Senator Javirs. Of course, we are very much interested in that 
legislation. “But as you said, you are not prepared to advise us. 

Mr. Provosr. No, sir. 

The Cuatrman. Thank you, Mr. Provost. 

Next we will call Col. Charles H. Reed, president of Williams & 
Reed, Inc., wholesale dry goods company of Richmond, Va. 

Colonel Reed, you may proceed in your own way. 


STATEMENT OF COL. CHARLES H. REED, U.S.A., RETIRED, PRESI- 
DENT, WILLIAMS & REED, INC., WHOLESALE DRY GOODS, RICH- 


MOND, VA., AND DIRECTOR, NATIONAL WHOLESALE DRY GOODS 
ASSOCIATION 


Colonel Reep. Senator Sparkman and gentlemen of the committee, 
I am Col. Charles H. Reed, U.S. Army, Retired, president of Wil- 
liams & Reed, Inc., wholesale dry goods company of Richmond, Va. 

We have been in business since 1904, distributing clothing, textiles, 
and floor covering throughout the South. We cover nine States and 
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the District of Columbia. We now do about $4 million volume a year, 
distributed as follows: 58 percent in Virginia; 25 percent in North 
Carolina; 7 percent in Maryland and the District of Columbia; 7 
percent, South Carolina; the remaining 3 percent in Georgia, Ken- 
tucky, Tennessee, West Virginia, and Ohio. 

We maintain offices and warehouses only in the State of Virginia. 
We employ a little over 90 persons, 27 of these being traveling sales- 
men. The great majority of the remainder are engaged i in warehouse 
work and distribution. 

We are members of the National Wholesale Dry Goods Association, 
of which I am a director. Most of the members would be classed as 
small business, employing 20 to 30 people and doing less than a million 
dollars worth of business annually. As an individual firm and as a 
member of this association, I can see great dangers in the results of 
recent Supreme Court decisions which would allow taxation by all of 
these States on profits theoretically made in these States. 

The textile industry, of which we are a vital part, is, as certainly as 
you southern Sen: tors and those from the New E ngland area know, 
not a prosperous industry. It makes a smaller return on invested 
dollars than most other industries and an extremely small net profit 
on volume, working on very narrow margins. The wholesaler of tex- 
tiles feels most fortunate if he can net 114 percent profit on sales after 
taxes. Dun & Bradstreet’s 5-year national average for all reporting 
concerns shows only a net profit of 0.88 percent and net profit on tan- 
gible net worth as 3.41 percent. That isa very low margin. 

The ratio of net profit to tangible worth for these same 50 com- 
panies operating and reporting to Dun & Bradstreet is only 3.41. So 
you can see we are not what you call a booming industry, and we have 
to watch margins very closely. 

A large portion of the cost to the consumers of textiles is taken up 
in the process of distribution. In making a study of it I believe that 
about 55 percent of the cost of a textile to the consumer or the house- 
wife is involved in distribution through the wholesaler and through 
the retailer. We are very conscious of this excessive cost, and we must 
oppose every effort to raise it, and we try to lower it at all times so as 
to ship the goods more cheaply. 

The implication of the proposed taxes on interstate commerce would 
necessarily increase the cost of distribution at two levels: One, the 
manufacturer’s level; and two, the wholesale level. 

I have made a brief study of this for my own concern as to the 
additional cost. And my office manager and myself have determined 
that the minimum that this would cost us for administration would be 
one-tenth of 1 percent of our gross sales. 

When operating on narrow margins like we do, one-tenth of 1 per- 
cent of gross sales is pretty important to vs. We would have to em- 
ploy a pretty well paid bookkeeper to handle the allocation of profits 
and sales by States, which we do not do now, and we would have to 
have additional tax advice from our legal firm, and $4,000, or one- 
tenth of 1 percent, would be a minimum cost. 

Tt appears to me that in all probability the cost of administration 
of the tax, from what I can discover from our study of it, would be 
greater than the taxes that we would have to pay to the other States. 

It is an interesting point that the probable net gain for many of the 
States involved would be very small. 
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As an example of what I mean, we buy more goods from all of the 
States in which we sell, except in our home State and in North Caro- 
lina. In every other State, we buy more goods from them than we sell 
there. Under this taxation plan, the mills in those States would be 
paying taxes on the goods we buy from them, and then we would pay 
taxes on the profits when we sold them back in that State. As I see it, 
the net gains to the State would be very small. But the cost of dis- 
tribution would have an additional one-tenth of 1 percent added to it 
by the wholesaler. 

I had a conversation with a large textile manufacturer in the south 
and from the data he has furnished me—he had to make it available 
quickly so I could appear today—he states that it would cost him a 
minimum of one-tenth of 1 percent of his gross volume, and probably 
more. 

So, you can see that would add one-fifth of 1 percent to a very nar- 
row margin. 

I can foresee a further difficulty for those firms classed as small busi- 
ness, of which we are one, in that the burden of additional bookkeeping 
and taxation problems would make us less competitive with completely 
national distribution firms. 

These firms already maintain warehouses and offices throughout the 
country, and because of their size would obtain legal and tax advice 
much more cheaply than we could. They would be more competitive, 
therefore, and we would be inclined to withdraw from some of these 
fields. 

In closing, I don’t expect the committee to overrule the Supreme 
Court, or find a way for circumventing its decision, but I do feel that 
the Senate Small Business Committee has a moral obligation to secure 
for us small businessmen a clarification of the rules under which we 
must operate if we are to survive. If we can’t survive under the law, 
then it is incumbent upon Congress to enact legislation which will 
permit the continued existence and growth of the kind of economy 
upon which our way of life is based. 

That is all I have, sir. 

The Cuarrman. Thank you very much, Colonel Reed. 

Senator Moss, any questions ? 

Senator Moss. I think not. 

The CuarrmMan. Senator Scott? 

Senator Scorr. I think not. 

The Cuatrrman. Senator Williams? 

Senator WituiaMs. Just one or two, Mr. Chairman. 

You have 90 employees, Colonel ? 

Colonel Rexp. Yes, sir. 

Senator WiutraMs. Are they all based in Richmond ? 

Colonel Rrep. No, sir. The salesmen live in the territories in which 
they sell. And I think 11 of them live outside the State of Virginia, 
10 or 11. ; 

Senator Witi1aMs. Would you agree that, while they are acting as 
your agents distributing and selling your wares, your company is re- 
ceiving some of the services of the States where you do business ? 

Colonel Rrrp. Yes, of course, I will agree. 

Senator Witi1aMs. Of course you are not receiving all of the services 
that a resident company or a resident of those States would receive? 

39265—59—pt. 12 
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Colonel Rreep. A very minor part. Our salesmen receive some 
services. 

Senator Wirziams. And they, of course, are personally liable for 
the regular taxes? 

Colonel Rrrep. They are personally liable and pay the taxes. 

Senator WiuraMs. I have nothing further. 

The CHarrman. Senator Javits? 

Senator Javits. No. 

The Cuarman. Mr. Stults, do you have some questions to ask ? 

Mr. Sruurs. Colonel, you said that your increased cost would be 
one-tenth of 1 percent on the gross sales of $4 million. That is 
strictly for the administrative cost, that does not include the tax levy 
itself; is that correct? 

Colonel Rrep. That is correct. It does not include the levy. 

Mr. Struurs. So your total cost would be more after you paid the tax ? 

Colonel Reep. Yes, it would; even the cost of administration. As 
you gentlemen know, when anybody makes an estimate of what it is 
going to cost you, it always costs a darn sight more than they estimate. 
And this original estimate of one-tenth of 1 percent runs about 
$4,000, it might be more. But that is not necessarily one-sixth of 
‘my own profit, but one-sixth of the national average profit, which is a 
right considerable bite out of the national average. 

Mr. Srutrs. This would be, you feel, passed onto the consumer, if 
you can do it? 

Colonel Rrep. If the company didn’t go out of business it would 
have to be passed on to the consumer, and as you pass it on, it pyramids, 
as you know. And not only the cost, but the markup on the cost has 
to be passed on. 

Mr. Sruurs. You and the other wholesale dry goods people service 
and sell to independent retailers mainly, I would assume. Is that 
correct ? 

Colonel Reep. We sell to independent retailers, and in order to sur- 
vive in the coming years, we also sell to chains within our States. 
A great deal of the sales now are going through chains, and we sell 
to the chains. 

Mr. Sruuts. The chains do not buy directly from the factory ? 

Colonel Rerp. Most of them do, but some find our service is worth 
more than the slight additional cost—they prefer the service. 

Mr. Struts. So it is possible if you retrench and pull out of several 
States, independent retailers in those States, not having your services, 
would find it more difficult to get competitive goods and stay com- 
petitive with the chains; is that correct? 

Colonel Reep. The larger would up to a certain point. The greater 
access he has to mills and good lines—I doubt if a man doing business 
in only one State could have enough business to have all of the good 
lines to interest the larger users such as chains. 

Mr. Sruuts. Thank you, Colonel. 

The Cuairman. Colonel, in keeping your books now, do you keep 
separate accounts for the separate States ? 

Colonel Reep. We do not, sir. 

The Cuatrman. You run it all into the home office; is that it? 

Colonel Reep. It runs into the home office, and there is no separa- 
tion by State. We separate, of course, by salesmen, and some sales- 
men are operating in only one State; that is pretty much to allocate. 
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However, there are some salesmen who travel in three or four 
States, as they are specialty men. So the breakdown of those men 
would be very difficult and an additional cost. 

The Cuatrman. You will, under this decision, though, have to 
change your system of keeping books, won’t you 4 

Colonel Rerp. Yes, sir, it would be necessary, and the initial, pri- 
mary cost of a minimum of one additional bookkeeper would be 
required. Now this large manufacturer—it is not an Alabama one, 
Senator Sparkman, but a North Carolina one—has assured me he 
would have to have four bookkeepers to keep him straight. 

The Cuatrman. Thank you, Colonel Reed. 

Mr. John Dane, Jr., attorney, representing the U.S. Chamber of 
Commerce, Boston, Mass. 

Mr. Dane, we are glad to have you with us. You may proceed in 
your own way. 


STATEMENT OF JOHN DANE, JR., PARTNER IN THE LAW FIRM OF 
CHOATE, HALL & STEWART, BOSTON, MASS., REPRESENTING THE 
U.S. CHAMBER OF COMMERCE 


Mr. Dane. Mr. Chairman and gentlemen, my name is John Dane, 
Jr. I am a partner in the law firm of Choate, Hall & Stewart in 
Boston, Mass. And I am appearing before you representing the 
Chamber of Commerce of the United States. 

I am a member of its taxation committee, and chairman of its sub- 
committee on State and local taxation. 

I have with me a prepared statement which I would like to have 
permission to file for the record. 

The Cuatrman. Without objection the entire statement will be 
printed in the record following your oral presentation.” 

Mr. Dane. I am not going to read the statement. I just want to 
touch orally and briefly on some of the points which we are making 
there. 

I would like to discuss the background of these cases, not so much 
the cases themselves, because very adequate information has been 
supplied to you by your staff. I would like at the end to sug- 
gest—I would prefer not to call them solutions to this problem, be- 
cause I think we are a little too early in the game to determine what 
the solutions are—but rather to suggest certain avenues of approach 
which possibly your committee might want to follow further. 

Now, of course, the problems of small business are very vital to 
the U.S. Chamber, as a large number of our members come within 
the small-business category. As a lawyer in New England, which is 
basically a small-business area, and particularly since I have been 
engaged almost entirely in tax work since I started practicing law in 
1935, I have seen the problems of small business in the tax field from 
the small businessman’s point of view. Also I have seen them from 
the other side of the table, because from the fall of 1955 until just 
February 1 of this year, I was a member of the Massachusetts State 
Tax Commission. From October of 1955 until April of 1957, I was 
chairman of the commission. 
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We have roughly 44,000 corporations filing tax returns in Mas- 
sachusetts, and I have heard plenty of the tax woes of small business- 
men from the tax administrator’s standpoint. 

And finally, through quite active connection in a small shipyard 
south of Boston, I have been a small businessman myself. 

Now, somebody defined a specialist as the kind of a person who 
explains to you what you already know, and when he gets through 
explaining it, you no longer understand it. And I think that is even 
more true of tax specialists than it is for any other kind of specialist. 
I don’t think, with the very fine staff papers that you have on these 
recent decisions, that I should go into the decisions at all. 

I have done it to a certain extent in the prepared statement. 

I should, however, like to speak a little bit on the background of 
State taxation on corporate income. 

The early State corporate income tax statutes were based on the 
theory that the State supplied certain benefits to the corporation, 
and therefore was entitled to receive some payment in recompense 
for those benefits. Further, that the payment which it received would 
be, in general, proportioned to the amount of income which the 
cornoration made in the State. 

Now, jurisdiction of the tax in the early corporation State tax 
‘statute was based on the presence of some permanent location in the 
State, either manufacturing facilities or a warehouse with inventory. 

In other words, the earlier type of State corporation taxation was 
quite oriented toward the manufacturing States. And I think possi- 
bly that was very well arranged in the days when the chief job of 
American industry was to supply goods for an already existing 
demand. 

Now, as we move into a period which Professor Galbraith has 
called “an affluent society,” it seems that the duty of industry is to 
develop demand for the very large productive capacity which it now 
has. It is very understandable that certain other States which 
weren’t basically producing States should want to get a larger share 
of the tax dollar. And I am going to call those States throughout 
the testimony what you might call the “market” States. They are 
supplying the market, but not necessarily manufacturing facilities. 

Now, in the question of State taxation of corporate business, there 
are two basic problems which require attention. The first one is: Has 
the State jurisdiction to tax ? 

Then, assuming that the State has jurisdiction to tax, how are you 
yoing to measure the amount of the corporation’s income which 
should be taxed in a particular State? 

Now, the two decisions which the Supreme Court has recently 
handed down have dealt solely with this latter question of what is 
jurisdiction to tax. In both of the opinions the fact was taken for 
granted that the allocation of income to the State was a proper allo- 
cation, assuming that the State had authority and jurisdiction to tax 
it in the first place. 

And the Supreme Court decided, as you know, that where a foreign 
corporation comes into a State solely to solicit sales, that State can 
tax its income, provided a fair allocation is made to the taxing State, 


® Decisions Nos. 12 and 33, see app. I, p. 81. 
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and provided that a sufficient nexus exists between the corporation and 
the taxing State; in other words, provided that sufficient activities 
occur there. 

The Supreme Court has never said so, but if a corporation entered 
a State solely through mail-order solicitation of sales, and shipped 
goods into the State solely by mail or freight, I question that the 
present Supreme Court decisions would go that far—so far as to 
permit taxation under those circumstances. 

Now, the most important thing which I can refer to today, I think, 
is the implication of these recent decisions to small business. And 
[ think the first important implication is that the small businessman 
is going to be taxed in more States under these decisions than was the 
case before. 

It is true that the majority of the Supreme Court said that it was 
merely carrying a step further what had already been decided in prior 
decisions, and that this represents no new area of tax jurisdiction. 

On the other hand, a great many States did not extend their juris- 
diction, either theoretically or in practice as far as the recent deci- 
sions go, and with the publicity which the recent decisions have re- 
ceived there seems little question but what almost every State will 
do its utmost to maximize its revenues to the extent it can under the 
decisions. 

I think possibly the effect of the decisions can be best brought out 
by taking a hypothetical corporation. Let’s locate our corporation 
in this area. Let’s say it has a manufacturing plant in Pennsylvania, 
and that salesmen from that plant and from warehouses there cover 
the eastern seaboard, and for ease of distribution in the Central 
States, it has a warehouse and sales office in St. Louis. 

Under the old theory of taxing a corporation only in those States 
where it had a permanent location, that corporation would pay taxes 
in Pennsylvania and it would pay taxes in Missouri. It would not, 
under the older theory, have paid taxes in those States into which its 
salesmen went but where there was no warehouse, where there were 
no manufacturing facilities, and where there was no employee au- 
thorized to accept orders. 

Now, under these new decisions, every State into which that cor- 
poration sends salesmen will be entitled to require that corporation 
to file a tax return, and to pay whatever taxes are indicated on that 
return. So you can see that our first problem is that the small busi- 
nessman is going to have to comply with the requirements of a great 
many more taxing jurisdictions. 

The compliance burden on the small businessman is going to be 
proportionately greater than it is on the large one. It often costs 
just as much money in your bookkeeper’s time and your accountant’s 
time to prepare a return where the tax liability may be $100 as it is 
when the tax liability is $1,000. 

Now, let’s take a look at this problem from the point of view, not 
of the taxpayer, but of the tax administrator. I feel quite sure that 
if I were still in tax administration, I would not welcome the impact 
of these decisions. 

While it is relatively easy to determine what firms and businesses 
are taxable in your State if your criterion of taxing is the location 
of some permanent facility, like a manufacturing plant or a ware- 
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house, it is particularly hard to identify all your potential taxpayers 
when ‘they are merely sending salesmen into the State with not nee- 
essarily any permanent location there. 

All of us who have been in tax administration know that it is one 
thing to identify a taxpayer, and it is quite another thing to collect 
a tax from him. And it is particularly difficult to collect a tax from 
him if his is an out-of-State business, and he is absent—and probably 
recalcitrant. 

So, therefore, under these decisions, tax administrations are going 
to be faced with a very difficult administrative choice. They must 
either attempt a very wide coverage of all the firms which are coming 
into their State to do business, with the realization that many of 
those firms will not pay enough tax to make it worthwhile to enforce 
your taxing provisions against them, or, on the other hand, you can 
adjust the size of your net so that the smaller fish will eet through 
and only the larger ones will be caught. 

And that, I think, i in practice is what is being done in a good many 
States which are taxing out-of-State firms coming in solely with 
salesmen. 

That is a trend in tax administration which I think is a very 
dangerous one, because it represents, in a sense, a winking by the tax 
administrator at what is known to be tax avoidance by smaller firms. 
Although small business wants all the benefits it can get, it wants 
only the legitimate benefits, and it does not want to get an under- 
the-table benefit where the tax administrator fails to enforce the 
provisions which are in the law. 

Now, the second implication of those decisions is not only that 
small business is going to pay in more States than it is paying ‘today, 
but they run a very serious risk of paying on more than 100 percent 
of their taxable income. In general, States apportion income taxable 
in their borders on some type of apportionment formula. The usual 
one is the so-called Massachusetts formula, which is wages, property, 
and sales in the taxing States, as compared to total wages, property, 
and sales. But almost every State which does not use the three-factor 
formula brings the sales factor into the formula in one way or the 
other. 

Now with this shift in emphasis, and more tax activity in the 

“market” as opposed to the “producing” States, there has been a ten- 
dency to change the sales factor in the allocation formula. Usually 
the sales factor was geared so that you included, in your numerator, 
sales from some definite establishment in the t taxing State, either a 
factory or a warehouse, or a sales office, where officials have authority 
to accept orders. But the sales factor has been changed in many States 
today, so that the State of solicitation, or the State of destination, is 
the one which picks up the sale. And if the hypothetical corporation 
which we were talking about did business in and had its manufactur- 
ing plant in a State which worked the sales factor on the basis of home 
office or wherever the sale was accepted ; and if it sold into States which 
worked a sales factor on the basis of State of solicitation or State of 
destination, there would be a very grave danger that it would not 
only be taxed in more States, but it would be taxed on more than 100 
percent of its income. 
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Now the implications of these decisions, I think, extend to a wider 
avea than single individual business concerns, be they large business 
or small busmess. I think they are going to have the effect of cutting 
down the great advantage which this country has had over a long per- 
iod of representing a single economic market. We have been able to 
outpace European industry in the past because we did represent that 
single economic market. And it is very interesting today that Europe 
is moving, as you know, into the area of a common market. 

Now if the small businessman or big businessman, whichever it is, 
before he makes his decision to go into a new State, has to consider 
whether by merely sending his salesmen in there he is going to subject 
himself to the taxing jurisdiction of that State, it is going to a cer- 
tain degree—and, of course, 1 can’t tell you how much, nobody can 
give any exact figures here—but there is going to be a tendency for 
that consideration to weigh against a businessman moving into a new 
territory, particularly where his opportunity for profit is marginal. 

I don’t think it is so much a question of firms moving out of States 
where they are now doing business as I do think it will be a restric- 
tion on expansion of activities of firms which now confine their activi- 
ties toa relatively few States. 

Now the overhead costs which business incurs in complying with 
State tax laws, in adapting itself to varying State allocation formulas, 
the amount they pay lawyers like myself, and accountants and book- 
keepers, is really an economic waste. It is a purely unproductive ex- 
pense. It doesn’t increase the value of its product. All it does is 
increase its costs. And those costs, Mr. Chairman and gentlemen, are 
borne not only by industry alone, they are borne to the extent of 52 
eee by the Federal Treasury, which means by every one of us, 

ecause all of these expenses are ordinary business expenses which are 
deductible in computing federally taxable net income. 

Now, as I said, I wanted to conclude with not what we feel at this 
state are solutions, but what are possible avenues of further explora- 
tion. And because I mention them in this particular order does not 
mean that, in our thinking in the national chamber, they are in this 
particular order of desirability. 

The first possible solution is legislation by the Congress. This 
could declare that in the case of firms which are engaged in solely 
interstate commerce in the taxing State, and only sending in repre- 
sentatives or salesmen, and where there is no permanent commercial 
domicile that the taxes on income in such cases represent an improper 
burden on interstate commerce, and, therefore, are in violation of 
the commerce clause, and cannot be imposed at the State level. 

That is one way of handling this problem. 

A second and less drastic solution would be to have the Congress 
— that States may tax the income from interstate commerce, 

ut they may do so only if they are prepared to adopt a federally 
determined uniform allocation formula. 

Our approach along these lines, I think, has been suggested in the 
dissenting opinion of Mr. Justice Frankfurter in the two Supreme 
Court decisions, and I note that in the memorandum supplied by your 
Legislative Reference Service, on page 5, the writer gives it as his 
opinion that legislation of this type would be within the competency 
of the Congress. (See app. IV, p. 164.) 
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A third solution to the problem would be the adoption at the State 
level, without Federal legislation, of a uniform allocation statute, 
such as has been suggested by the Commissioners on Uniform State 
Laws.* The proposed uniform statute, which now exists in draft 
form, has its allocation formula, so far as sales are concerned, on a 
State-of-destination basis. And I merely suggest to you that this 
raises a very serious compliance problem for small business, and a very 
serious enforcement problem for State tax administrators. 

Any type of uniform allocation formula, if universally adopted, 
would solve half our problem. It would prevent more than 100 per- 
cent of a firm’s income from being taxed, but it would not, on the other 
hand, solve the problem of a firm paying taxes in a large number of 
States. And I suggest that, possibly, it might be better to arrange 
allocation formulas so that firms pay taxes on 100 percent of their 
net income, and we are not asking for anything less than that, but that 
this liability extend to the States only where they have permanent 
establishments in the way of factories or warehouses. 

And, finally, there is a possibility of operating through the regional 
compact medium, which has been done in some of the Western States, 
in the case of highway user taxes. 

Now, the problem, Mr. Chairman, is a real grassroots tax problem. 
We have other tax problems. We have the problems of depreciation 
or of depletion, particularly, which is a very vital problem in one 
industry. But here we have a problem which cuts across all industrial 
lines, which cuts across the lines of small and large business alike. 

I don’t think that the business community has been fully alerted 
to the implications of these decisions, and I don’t think they will be 
until they start receiving requests from tax administrators in various 
States into which they send their salesmen, requesting that they file 
tax returns. At that time, I think that you will find your mail very 
full of complaints, and I think I will find my mail quite full of letters 
from corporations requesting tax advice. 

Many of the facts certainly are not available in this field, but I 
would like it to be very clearly understood by the committee that the 
national chamber will do anything in its power to assist you in getting 
facts, to help you in any way which we can be of service. 

Thank you very much. 

The CHamman. Thank you, Mr. Dane. 

Any questions, Senator Moss? 

Senator Moss. Well, as I understand your point, you feel that the 
enforcement of this law, by the various States, would be rather ha 
hazard, because there is no basis for determining who is operating m 
the State ? 

Mr. Dane. Well, the basis, Senator, could be determined only with 
a great deal of research. Every State tax administrator has so many 
man-hours available to him in the course of a year. To determine 
what firms were coming into this State, solely by salesmen who might 
drive in in their own automobile and drive out again the same day, 
would be difficult. Now, of course, firms advertise in States, and they 
mer have telephone listings if the salesman has a room or an office 
there. 


*See app. V, p. 166. 
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It is not an impossible problem. In some States where there are 
very competent administrators with a very good staff, it will be solved 
better than in others. I am merely making the suggestion that I 
think tax enforcement would cost less at the State level, and would 
cost less to industry for compliance, if the firms paid the same amount 
of money, but paid the taxes to the States where they have a perma- 
nent establishment, and where they could be easily located; where 
the tax administrators could tell where they are. We know what 
firms have factories in Massachusetts, and we know what firms have 
warehouses. But we don’t know, except with a great deal of addi- 
tional effort, what firms are coming in merely to make a sales effort. 
And that was the point I was trying to make. We are not looking at 
industry to pay any less than its fair share of taxes. But we would 
like to pay it in the way in which the overhead costs are as low as 

ossible. And, I am sure the tax administrators would like to collect 
it in a way in which they can collect the most money with the least 
man-hours expended. 

Senator Moss. Also, the certainty of administration, because of the 
uncertain facts ? 

Mr. Dane. And the question of enforcement. Granted, if you 
have got an out-of-State firm which has been coming into your State 
through salesmen, you can eventually identify it. But if they don’t 

vant to pay and don’t want to file, it is going to cost you a lot of 
money to force them to do it. It can probably be done. You can 
stop them from doing business in the State, but you can spend a thou- 
sand dollars worth of effort to collect a hundred dollars worth of 
tax, and that doesn’t seem like good tax administration. On the 
other hand, if you admit that, and if you say “I am only going to 
get after the big firms getting into my State,” and say, “I am going 
to wink at the small fellows not worth collecting from,” you are 
going to get into the type of situation, I think, which we got into in 
rohibition, where everybody realized there was a law on the books, 
ut nobody was really enforcing it. If we are going to survive in 
this country with a self-assessment system of taxation, if we are going 
to rely on firms to come in and declare to us openly what their tax 
liabilities are—and we have to in our State and Federal taxes to a 
large extent—I don’t think we want to breed that atmosphere among 
taxpayers. 

Senator Scorr. Would the Senator yield there ? 

The CuarrMan. Senator Scott, go right ahead. 

Senator Scorr. And if the States ignore the smaller corporations 
hable to the tax, nothing can prevent the States, when further pressed 
for taxing, to go back retroactively and harass the smaller corpora- 
tion, long after their records have become accessible, and at a time, 

rhaps, when it is even more difficult for them to meet the tax 

urden. 

Mr. Dane. That is a very dangerous situation, Senator. When 
a firm comes into a State, knowing that it is running for luck, you get 
a situation where those liabilities pile up and pile up. In one of the 
cases before the Supreme Court, the Northwestern States Portland 
Cement, I think the tax liabilities went back to some time in the 
1930’s—I am not quite sure if I am right in that—but they went back 
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a long way, and I think they ran over $100,000. So the boom may 
be lowered on you at a very unfortunate time. I think business should 
clear up its tax liability as it goes. 

The Cuarrman. Senator Williams? 

Senator Wimu1ams. Yes, Mr. Chairman, one or two questions. 

I would like to look at one of your proposals a little more closely. 
Necessarily, you described alternatives in very general terms. 

Is one of your thoughts that there might be a single return, a 
national return ? 

Mr. Dane. My thinking had not gone that far, Senator. That is 
certainly a theoretical possibility. It has implications which I have 
not entirely thought through. And it would involve a very serious 
policy question, and I don’t think the national chamber at the mo- 
ment is prepared to take a position on it. Certainly, I notice it was 
a suggestion somewhere in the material which has been prepared here. 
And it certainly is a suggestion which we would like to explore a 
good deal further. 

Senator WiiuiaMs. If that should be pursued further, and there 
were a national return, the allocations to the States would be made 
from the national authority. 

Mr. Dane. I would assume it would be. 

Senator Wiii1aMs. And would be to States that might not currently 
be taxing on interstate business ¢ 

Mr. Dane. That is right. 

Senator Wmu1aMs. Thank you. 

The Cuarrman. Any questions? 

Mr. Sruurs. Mr. Dane, when you say you would like to pay 100 
percent, you assume not only a uniform allocation, but also uniform 
rates, do you not—when you say your tax burden would be the same 
whether you pay in 20 States or in 2 States? 

Mr. Dane. No, Mr. Stults, I don’t think that industry can ask that 
all States apply the same tax rate on corporate income. The tax needs 
of States vary, and the way a State’s tax structure is set up may vary. 
Now, for instance, a State which has heavy taxes on business property 
in the State might charge a lower rate on corporate income. So I 
don’t think industry is in a position to ask for a uniform flat rate. I 
think States have got to determine that on the basis of what their 
revenue requirements are, and what the other part of their tax struc- 
ture is. But I think industry has got a right to ask that, cumulatively, 
not more than 100 percent of its income be taxed in all the 50 States. 

Mr. Srurrs. At least a uniform allocation formula would be of some 
assistance ¢ 

Mr. Dane. It would be of very great assistance, sir. 

Mr. Srutrs. Even if you had to file it with 20 States rather than 
with just 2, if you did have 1 uniform formula, this would be much 
better than 20 varying formulas? 

Mr. Dane. It would be of very great assistance. There is no ques- 
tion about it. 

Mr. Srvtrts. Finally, following through on Senator William’s ques- 
tion; Australia has adopted such a federal government type of tax, 
whereby the national government collects, and then disburses it out, 
largely because of these very same problems. 

Senator Scorr. May I ask a question ? 
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The CuArrMan,. Senator Scott. 

Senator Scorr. Would you express an opinion as to the Uniform 
Division of Income for Tax Purposes Act prepared by the National 
Conference of the Commission on Uniform State Laws ? 

Mr. Dane. Well, I did say with respect to that draft act, Senator, 
that in the allocation formula, the sales factor in that formula, they 
operate through a three-factor formula: property, payrolls, and sales. 

And in determining what sales go into the numerator of a par- 
ticular State, they operate on a State of destination basis. In other 
words, if a sale is made into the State—for instance, if a business had 
its factory in Pennsylvania and sold into Massachusetts, Massachu- 
setts would get that particular sale into its numerator and not Penn- 
sylvania. And I raise the question that if you use that type of 
formula, you will be throwing a lot of tax revenue into the State of 
the buyer’s residence. And maybe by the use of that formula you 
will have a tax in a State where you would not have had it before. 
For instance, if the only activity of the firm in the State was sending 
salesmen in and making sales, and those salesmen sold where the 
order was accepted at the home office, under the Uniform Act at 
present, those sales would be allocated to the State of the purchaser. 

We will assume there was no property in the State of the purchaser, 
and that no payroll was there. So, merely by the presence of that 
sale, a tax liability will exist which would not exist otherwise. And 
I am troubled by the existence of tax liabilities in a very large number 
of States. I would rather see the corporation pay the same amount 
of money to a smaller number of States. And my reason for that is 
the ease of administration on the part of State tax departments, and 
the ease of compliance on the part of industry. 

Senator Scorr. If I follow your thought there, you feel that the 
uniform law would extend the taxing privilege into areas which seem 
presently to be barred by the Supreme Court’s decision in the Robbins 
case.° 

Mr. Dane. Well, you might have a situation where the Robbins 
ease didn’t bar taxation—there was enough activity to give jurisdic- 
tion to tax. But you might have zero in the numerator of all your 
allocating formulas, unless your sales were determined on the basis 
of the State of the purchaser’s residence. 

Senator Scorr. Thank you very much. 

The Cuarrman. Thank you, Mr. Dane. Your prepared statement 
will be included in the record at this point. (The statement referred 
to, is as follows :) 





PREPARED STATEMENT OF JOHN DANE, JR., FOR THE CHAMBER OF COMMERCE OF THE 
UNITED STATES ON SUPREME CourRT TAx DECISIONS 


My name is John Dane, Jr. I appear on behalf of the Chamber of Commerce 
of the United States as a member of its taxation committee and chairman of 
the subcommittee on State and local taxation. 

I would like to discuss the effect of the recent Supreme Court decisions which 
give the States the right to tax income of corperations engaged in interstate 
commerce. 

The problems of small business are of vital concern to the U.S. Chamber. I, 
personally, have been very much concerned with these problems. My home is 
Massachusetts and New England is primarily an area of small business. As a 





5 Robbins v. Taxing District 120 U.S. 489 (1887). 
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practicing tax lawyer in Boston since 1935, I have seen at first hand the prob- 
lems in this tax field with which small business has to contend. In addition, 
from October 1955 until the first of February of this year, I was a member of 
the Massachusetts State Tax Commission, serving as its chairman from October 
of 1955 until April of 1957. Upward of 44,000 corporations file tax returns in 
Massachusetts and by far the great majority of them come within the small busi- 
ness definition. 

Finally, I am a small businessman myself, having been a part owner and 
active in the management of a small shipyard in Massachusetts. 


BACKGROUND OF RECENT SUPREME COURT DECISIONS ™ 


While lacking the terrific impact of Federal taxation, the burden of State 
taxation on small business is very substantial. As the States have one by one 
exhausted the revenue surpluses built up during war years and have begun a 
frantic search for funds to meet the need for added schools, improved highways 
and the like, the percentage of the small businessman’s tax dollar which is 
spent on State and local levies has been increasing and the portion of his time 
and that of his legal and accounting advisers which is taken up with complying 
with State and local tax requirements has been going up even faster. His prob- 
lems were serious enough prior to the Supreme Court's decision on February 24 
in the landmark Stockham Valves and Northwestern States Portland Cement 
cases. These opinions have not only vastly increased his liabilities under exist- 
ing State tax legislation, they have also opened the door to other States to tax 
business which up to now they believed, rightly or wrongly, to be beyond their 
taxing jurisdiction. 

Two very important issues arise when a State seeks to tax a corporation 
which has been incorporated in another State: First, has the State jurisdiction 
to tax such corporation; and, second, assuming that it has jurisdiction to tax, 
how do you determine what proportion of the corporation’s income is subject to 
tax in the State? Of course, there are other tax bases than income, but the 
recent Supreme Court decisions related to taxes on income and income taxes are 
by far the most common type of corporate tax to be levied at the State level. 
The new decisions also have certain implications in the sales and use tax field. 
It should also be noted that while these decisions deal with the income of 
eornorations, the principle established will also apply in the case of individual 
proprietorships and partnerships doing business in interstate commerce. 

When corporate income taxes were originally imposed by the States—the first 
significant one being in Wisconsin in 1911—the tax was justified on the basis 
of the benefits which the corporation was presumed to receive from the taxing 
State. Such benefits consisted of the various protective and economic services 
which the State furnished to the corporation and which assisted it in operating 
and earning an income. The amount of the State-furnished benefits was sup- 
posed to be measured in terms of the income which the corporation earned in 
the State. 

Two logical corollaries flowed from this benefit theory. First, jurisdiction 
to tax existed only in the case of corporations which operated property or main- 
tained permanent business establishments in the taxing State. Second, the tax 
should be imposed only with respect to that portion of the corporation’s income 
which was reasonably attributable to its productive activities in the taxing 
state. As can readily be seen, these original concepts of jurisdiction and alloca- 
tion were strongly oriented in favor of the States where manufacturing activity 
took place or where stocks of goods and branch offices with authority to accept 
orders were located. States in which the sole corporate activity was confined 
to solicitation of orders by traveling salesmen or drummers, had no jurisdic- 
tion to tax. 

There were some earlier attempts to deviate from this pattern, but it was not 
until after World War IT that the voice of the “market” States, as distinguished 
from the “producing” States, began to be heard in earnest. For instance, Min- 
nesota, which in 1933 enacted a law taxing foreign corporations whose sole 
business in the State consisted of interstate commerce, amended its statute in 
1937 and 1945 and thereafter attempted to enforce its tax on foreign corpora- 
tions engaged exclusively in the solicitation of orders in the State. From this 
attempt arose the litigation which was finally terminated on February 24 of 
this year with the decision of the Supreme Court of the United States in the 


5a Decisions Nos. 12 and 33 (see app. I, p. 81). 
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Northwestern States Portland Cement case. Similar action was taken by Cali- 
fornia, Georgia, and several other States. 

Paralleling this trend to extend jurisdiction to tax to corporations which enter 
a State solely for the purpose of soliciting orders and have no manufacturing 
facilities, stock of goods, or permanent establishment within the State, attempts 
were made by “market” States to allocate to themselves a greater proportion of 
eorporate income in cases where admittedly there was jurisdiction to tax. 

Allocating formulas are of various kinds, the most common being the so-called 
Massachusetts three-factor formula based on property, payroll and sales in the 
taxing State as compared to total property, payroll, and sales. The majority 
of the States not using this formula do use sales, either alone or in conjunction 
with other factors, and it is in the computaion of this sales factor that the 
greatest pressure for change has been felt. The earlier tendency was to attribute 
a sale to a State only if it was accepted at an office in the State or if the goods 
were shipped from a warehouse in the State, thus adhering to the theory that 
the State where the firm had property or a permanent establishment of some 
kind supplied more benefits and therefore had a greater claim on the firm’s tax 
dollar. More recently States have sought to allocate sales to themselves where 
solicitation has been made or where goods were shipped to purchasers within 
their borders. 

RECENT SUPREME COURT DECISIONS 


The recently decided cases involving the Minnesota tax liability of North- 
western States Portland Cement Co. and the Georgia tax liability of Stockham 
Valves & Fittings, Inec., were concerned solely with the issue of jurisdiction 
to tax. No issue of propriety of allocation formula was present. In neither 
ease did the firm have any manufacturing facilities or warehouse of merchandise 
in the taxing State. No employee therein had authority to accept orders. The 
sole intrastate activity was the solicitation of sales which in both instances 
could be accepted only outside of the taxing State, and the shipping of goods 
into the State. The amount of the intrastate activity varied. In Stockham, 
the company had only one sales representative in Georgia and he spent only 
a third of his time there, whereas in Northwestern States the taxpayer had 
five salesmen and a secretary. On March 4, the Supreme Court denied review 
in a third case involving a Louisiana tax on Brown-Forman Distilleries Corp. 
Here, intrastate activity was at a very low level, consisting only of shipping 
goods into the State and maintaining ‘‘missionary men” whose sole activity was 
to accompany salesmen of the wholesaler and to seek to persuade retailers to 
display the company’s products prominently. In denying review, the Court 
did not pass on the merits of the litigation and there is some doubt among 
experts in the field as to what action the court would have taken if it had 
handed down an opinion. 

The taxpayers in Northwestern States and Stockham Valves contended that 
the imposition of the taxes complained of violated the Commerce and the I)ue 
Process Clauses of the Federal Constitution, a position which a majority of 
the Court refused to sustain. The Court held in substance that a State has 
jurisdiction to levy an income tax on a corporation incorporated in another 
State where the taxpayer’s only activity was soliciting orders in the taxing 
State and shipping goods to customers therein. It attached, however, two 
qualifications to this grant of jurisdiction. The income taxed must be fairly 
apportioned to the activities in the taxing State and the corporation must have 
some minimum connection, or as the Court put it, “nexus”, with the taxing 
State. For instance, it is by no means certain that a business which did only 
a mail order business within a State would be treated as having subjected itself 
to its taxing jurisdiction. 


IMPLICATION OF THE SUPREME COURT DECISIONS FOR THE SMALL BUSINESSMAN 


The most important result of the Supreme Court decisions so far as small 
business, or for that matter, all business, is concerned is that an interstate busi- 
ness will be subject to taxation in many more States than previous'y. While 
the majority of the Supreme Court took the position that their decision was 
merely restating what had been decided in certain prior cases, many States 
had never sought to extend their taxing jurisdiction to out-of-State firms merely 
soliciting orders within their territory. With the publicity which has been 
given to the cases, there is every reason to believe that, most, if not all, States 
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will seek to exercise the wider taxing jurisdiction granted to them by the 
decisions. 

Take the case of a typical small business which has, for example, its manu- 
facturing plant in one of the Middle Atlantic States. Salesmen from the main 
office cover the Atlantic Seaboard States. It also has a warehouse and sales 
office in St. Louis to cover the Midwest. Under the former theory of jurisdic- 
tion to impose an income tax, only its home State and Missouri where the ware- 
house and sales office were located could have imposed taxes on this company. 
Now it will, theoretically at least, be liable to taxation in every State which its 
salesmen enter to solicit orders even though such salesmen may not live in the 
taxing State. 

While small business should bear its part in supplying the revenues necessary 
for the proper functioning of State government, the subjection of the average 
small business to taxation in States where it has no property or permanent es- 
tablishment has serious implications. Let us illustrate the point by adding some 
figures to the previous example. Let us suppose that the net income subject to 
allocation of our hypothetical company is $100,000, that it sells its products in 
20 States, that all these States employ the same allocation formula and have a 
uniform rate of tax of 5 percent. The total tax bill which it will have to pay 
is $5,000. Under these circumstances, it is much better for this firm to divide 
this between the State of its main office and the State where its warehouse and 
sales office is located, rather than to split it up among all 20 States. The tax 
burden in either case would be exactly the same, but the cost of compliance— 
the overhead expense of securing legal advice as to the various State laws, the 
clerical and accounting expense of preparing returns—in the first instance would 
probably be somewhere in the neighborhood of 4o of what it would be in the 
second. Often it costs just as much to prepare a tax return showing a $10 lia- 
bility as it does to prepare one showing a $500 liability. This overhead expense 
is proportionately a much greater burden on a small business than on a large 
one. 

The saving of overhead expense to small business as a whole by restricting as 
much as possible the number of States in which a given corporation must file tax 
returns is paralleled by a comparable saving in administrative costs to the 
States. Auditing a $10 return is often as complicated as auditing a $500 return. 
It takes up just as much filing space. Just as many accounting entries must be 
made in order properly to cashier the tax payment. But even more important 
than all these is the problem of enforcement. So long as liability for taxation 
is confined to companies having manufacturing facilities, warehouses or sales 
offices in a State, the problem of effective enforcement can be solved. However, 
the mere identification of out-of-State firms which do business in the State only 
through traveling salesmen would be a tremendously time-consuming task; nor 
would that be the end of it because it is one thing for a State tax official to know 
that a particular out-of-State firm has been sending salesmen into the State; it 
is quite another to secure a tax return from such a firm, check the correctness 
of its preparation, and after all that has been done, enforce the payment of the 
tax against an absent and perhaps recalcitrant taxpayer. To make matters 
worse, in many cases the tax liability of the out-of-State firm may well be less 
than the cost of collection. This will leave the State tax administrator faced 
with the unhappy choice: Should he try for complete coverage of all taxpayers 
even if some of them do not pay their way, or should he confine his collection 
activities to just those larger taxpayers where the game is worth the candle, and 
wink at widespread tax avoidance on the part of smaller firms. 

In the hypothetical case which we have been using, we have assumed that 
all States involved use the same allocation formula so that 100 percent—no more 
or no less—of our hypothetical small business income is subject to tax. This, 
of course, is a very unrealistic assumption. Allocation factors vary widely. 
For instance, under Massachusetts law, a sale is allocated to Massachusetts un- 
less it is “negotiated or effected in behalf of the corporation by agents or agen- 
cies chiefly situated at, connected with or sent out from premises for the trans- 
action of business owned or rented by the corporation outside of the Common- 
wealth.” If a salesman operates from his own house outside the Commonwealth, 
the sale is allocable to Massachusetts. Nor is Massachusetts uniquely unreason- 
able in this regard. It seems quite clear, therefore, that the more States in 
which a firm has to pay a tax, the more chance there is that it will be taxed on 
more than 100 percent of its income due to disparity among allocation formulas. 
Of course, the problems onising from interstate divergencies in allocation formu- 
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las existed long before the decision of the Supreme Court in the recent cases. 
These decisions, by widening State jurisdiction to tax, merely make the problem 
more acute. 

If any substantial number of States follow the footsteps of Georgia and Minne- 
sota, and, with the blessings of the Supreme Court already secured, tax out-of- 
State firms which merely solicit sales within their borders, the economic impli- 
eations for the economy of the entire country may be both very substantial and 
very unfortunate. This country has outpaced even such highly developed indus- 
trial areas as Western Europe because it has represented a single market. Busi- 
ness firms have been able to spread their operations widely with a minimum of 
Governmental interference. If mere solicitation of orders in a State is now 
going to subject a firm to that State’s tax requirements, the small businessman 
will think twice before extending his business operations into areas where profit 
potentialities, even leaving out the danger of additional tax liabilities, may be 
eonjectural at best. This will invariably tend to leave the market to larger firms 
whose activities are already widespread and which can better absorb the over- 
head expense both of securing the best tax advice and also of keeping adequate 
tax accounting records segregated on a State-by-State basis. 

It should not be assumed that this additional overhead expense of keeping 
accounting records, preparing tax returns, and securing legal advise is a concern 
solely of the particular business concerned. All these nonoperating expenses, all 
these costs of complying with diverse State requirements and nonuniform allo- 
eation formulas, represent deductions in the computation of net income subject to 
Federal tax. Thus 52 percent of the burden—the amount of the Federal tax on 
corporate income—is borne, not by the individual firms involved but by the 
Federal Treasury; which is another way of saying that it is borne by the 
general body of taxpayers. 


POSSIBLE SOLUTIONS TO THE PROBLEM RAISED BY THE DECISIONS 


The national chamber’s committee on taxation has long been aware of the 
growing problem of duplicate and multiple taxation, and has studied it in 
recognition of the fact that the combined burden of Federal, State, and local 
taxation warrants efforts to accomplish effective coordination of Federal- 
State and interstate tax relationships. Tax scholars have been wrestling with 
the question of uniform allocation formulas for years without having arrived 
at one which has secured anywhere near universal approval among theoreticians, 
to say nothing of tax administrators charged with the responsibility of maximiz- 
ing the revenue of their particular State. 

While we do not feel prepared at this time to recommend any single approach 
as providing a definite and practicable solution, we would, however, like to 
explore several possible approaches which we believe this committee might want 
to pursue : 

(1) Since the regulation of interstate commerce is uniquely within the 
province of the Federal Government, Congress could enact legislation to the 
effect that State taxes on the income of firms engaged solely in interstate com- 
merce within their borders was an undue burden on interstate commerce and 
unlawful. This would in effect set aside the decisions of the Supreme Court 
since, when those decisions were handed down, Congress had not expressed its 
wishes in this field. Once Congress has spoken, however, it preempts the field 
and further State legislation would be stricken down under the commerce 
clause. 

(2) Congress might permit the States to tax income from interstate commerce 
but only if such income was apportioned among the various States in which 
a firm did business in accordance with a uniform apportionment formula pre- 
scribed by Congress. Otherwise, no such State taxation of income from inter- 
state commerce would be permitted. Mr. Justice Frankfurter in his dissent in 
the Northwestern States Portland Cement case makes this suggestion. While 
this would solve the problem of a taxpayer being taxed on more than 100 percent 
of its income, it would not solve the equally serious problem of the heavy over- 
head cost resulting from having to comply with the tax laws of all the States 
in which a firm sold goods. There is also some question as to whether such 
a federally imposed uniform allocation formula could be extended to income 
from intrastate commerce. In the two recent Supreme Court cases, the taxpayers 
did nothing but interstate commerce in the taxing States. Their income taxable 
in these States could be determined under a federally imposed uniform formula. 
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However, if a firm did some intrastate business, the State would have juris- 
diction to tax this even without any Federal enabling legislation and, therefore, 
probably could not be subjected to any Federal allocation formula. 

(3) A uniform allocation statute could be adopted by the States just as they 
have adopted the Uniform Negotiable Instruments Act. Such an act has been 
drafted by the National Conference of Commissioners on Uniform State Laws, 
This has the disadvantage of not solving the problem of the taxpayer which is 
subject to tax in every State in which it sells goods. All it does, to the extent 
that it is adopted by the States, is prevent a business being taxed on more 


than 100 percent of its income. 
(4) Regional compacts might be intered into by groups of States as has been 


done by nine of the Western States in the field of highway user taxes. 
The Cuarrman. Our next witness will be Mr. James E. Luckett, 
commissioner of revenue, Commonwealth of Kentucky. 
Come around, Mr. Luckett. We are glad to have you with us. 


STATEMENT OF JAMES E. LUCKETT, COMMISSIONER OF REVENUE, 
COMMONWEALTH OF KENTUCKY, FRANKFORT, KY. 


Mr. Lucxerr. Senator Sparkman, members of the committee, I am 
James E. Luckett, commissioner of revenue, Commonwealth of Ken- 
tucky. As commissioner, I represent the Kentucky Department of 
Revenue at this hearing. 

Perhaps two unofficial affiliations should also be mentioned. First, 
I am Secretary to the National Association of Tax Administrators; 
and, second, I am also a member of the National Tax Association 
Committee on Interstate Allocation of Income. 

I understand the purpose of this hearing today is to bring before 
this committee information and opinions which will provide a basis 
for evaluating the impact of the recent Supreme Court decision; 
namely, the Georgia and Minnesota cases, upholding the right of the 
States for taxing net income of firms in interstate commerce. 

My presentation concerning these problems is focused on two major 
points: First, the decisions are not novel, as evidenced by Kentucky’s 
situation; and, second, there is progress among the States toward 
uniformity in the treatment of interstate income. 

Now for the Kentucky situation: The staff of the Kentucky De- 
partment of Revenue holds the opinion that the United States Su- 
preme Court decisions in the cases mentioned earlier do not represent 
a fundamental departure from the previous adjudications relating to 
the taxation of income derived from interstate commerce. Far from 
charting a new course, as some believe, it appears that these decisions 
constitute a reaffirmation—a consistent and workable extension—of the 
Court’s position in the West Publishing Co. case, nearly 15 years ago. 

Since the West Publishing case, Kentucky, like other States, has 
proceeded on the principle that there is no constitutional objection to 
a nondiscriminatory apportioned tax on net income derived from 
operations in interstate commerce. 

Kentucky has imposed a tax upon corporate net income since 1936. 
Since the inception of the Kentucky law, the department of revenue 
has consistently held that corporations deriving income from activi- 
ties in Kentucky are subject to the income tax even though they are 
engaged exclusively in interstate commerce. However, the depart- 
ment has always attempted to exercise special care, so as to apply 
the tax only to that part of the income produced by activities within 





=e 4a One et me Be bebo ee 


ey 








n- 


of 
st, 


on 


ore 
sis 
mn; 


the 


jor 
‘y's 
urd 


De- 
Su- 
ent 
xy to 
rom 
ons 
‘the 
Ugo. 
has 
n to 
rom 


936. 
nue 
tivi- 
r are 
yart- 
pply 
thin 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 27 


Kentucky. And you will recall that the majority opinion specifically 
inted out that there must be a relationship of the activity in the 
State to the basis of the allocation. 

To determine the business income produced by activities within 
Kentucky, a three-factor statutory apportionment formula is used. 
The factors weighted equally are: payrolls, property, and receipts. 
In the Georgia and Minnesota cases, the significant apportionment 
factor was receipts. In Kentucky, the law provides that receipts 
from sales and other sources shall be assigned to the office, agency, or 
place of business where the transactions giving rise to the receipts are 
chiefly negotiated. 

That there is great diversity among the States in types of appor- 
tionment formulas, and particularly in definitions of situs of receipts 
is an acknowledged fact. Yet, despite the diversity in the laws, 
Kentucky, along with a number of other States, over a period of years, 
has secured compliance from businesses, large and small, with only 
a reasonable amount of administrative difficulty, even including Liti- 
gation. 

The recent decisions will undoubtedly stimulate a reexamination of 
the issues as they affect given States. It is quite possible that some 
of the States, after examining carefully the character of the business 
operations conducted in their jurisdictions, may find that much of 
what was heretofore considered interstate in character is, in effect, a 
mixture of interstate and intrastate commerce. 

This leads me now to the second major point of my presentation, 
namely, there is progress toward uniformity. 

As an aftermath to the recent court decisions, a number of fore- 
bodings have been sounded to the effect that many tax burdens will 
fall upon the businessmen crossing State lines, and more to the point, 
those specifically defined in the small business category. It is claimed 
that business will be forced to keep a great variety and volume of de- 
tailed records, thus adding to the complexity of compliance. It is 
claimed additional separate returns will have to be filed. It is claimed 
that, confusion is multiplied for the harassed taxpayer by the different 
tax structures, different filing dates, different apportionment methods. 

Now to comment briefly on these claims: I take the position that 
when the dust finally settles on the Georgia and Minnesota cases, we 
will probably find that little of substance has been changed, least of 
all to be hurtful to small business. Here are the reasons why I 
believe this: The claim of excessive recordkeeping appears exag- 
gerated. Few additional records, if any, will required beyond 
those now required by the Federal Government and by the States, 
for tax, for insurance, for other regulatory purposes. Very little 
added detail will be needed for apportionment purposes. Any well- 
managed business operating interstate keeps as a matter of routine 
control, the essential detail on location of production facilities, inven- 
tories, personnel, and the like. 

As for additional separate returns, it is doubtful if there will be 
substantial increase in burden. The basic schedules filed to meet 
Federal requirements are acceptable to Kentucky, and I believe, gen- 
erally, to other States. Additional information, however, to meet the 
specific State needs, particularly for apportionment; must necessarily 
be separately compiled. 

89265—59—pt. 1——-2 
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The claim concerning different tax structures, dates, methods caus- 
ing a welter of confusion is only partly valid, in my opinion. The 
tax structure has very little to do with the problem. Moreover, many 
of the States already follow the Federal definition for the basis of a 
State tax. The trend is definitely toward greater uniformity. Dates 
do not appear to be a serious problem, as the filing patterns are like- 
wise quite uniform. 

The lack of uniformity in apportionment formulas is a more serious 
problem, one which calls for intensive study among the States; but 
there is evidence of progress on this score, and with the active support 
of business greater progress undoubtedly will be made. 

One of the most notable efforts to achieve uniformity is the work 
of the National Conference of Commissioners on Uniform State Laws, 
commonly referred to by the initials NCCUSL. ‘Their proposed draft 
of a Uniform Apportionment Act appears to have a great deal of 
merit. Asa result of the recent decisions, perhaps more interest will 
be taken in this proposal, the chief feature of which is destination and 
use as a basis for apportionment of receipts from sales, with 100 per- 
cent apportioned, no more, no less. 

The National Association of Tax Administrators has been cooperat- 
ing with the National Conference on Uniform State Laws. ‘The Ken- 
tucky Department of Revenue is interested in working with other 
States to provide a more equitable solution for all concerned, and is 
willing to support the proposed formula of NCCUSL. And I am 
sure many other States share this view. 

The National Tax Association Committee, of which I am a member, 
has requested the Governors’ Conference (Council of ‘State Govern- 
ments), to organize regional studies of the apportionment problem. 

In conclusion, one final point should be made which bears on the 
interests of this committee. Kentucky has been experiencing a sub- 
stantial expansion in industrialization since World War II. This 
expansion has involved many small- and medium-sized businesses, 
as well as some very large ones. A number operate in two or more 
taxing States. Judging from the numerous conferences with old, with 
new, and prospective industries, we conclude that Kentucky’s meth- 
ods affecting multi-State businesses are considered reasonable. 

I am confident that Kentucky businesses will support the depart- 
ment of revenue in a cooperative effort with other States and national 
organizations to help solve the vexing problems of apportionment, 
Moreover, it is my opinion that any State which is unwilling to move 
toward greater harmony, or which attempts to exact a greater share 
of income than is reasonably justified is likely to find in the long run 
that industry will look elsewhere for growth and expansion. 

The growing competition for economic development will of itself 
probably induce a greater effort on the part of the States, and all 
businesses, large and small, to work together for a more equitable 
solution. 

Thank you. 

The Cuarrman. Thank you, Mr. Luckett. 

Senator Moss? 

Senator Moss. Have you experienced difficulties of enforcement, of 
determining who is doing business in Kentucky. 
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Mr. Lucxerr. Of course, Senator, that always isa problem. But 
I think it is overemphasized, possibly, in some minds. And I suggest 
that there is a reasonable and a practical method of securing com- 

liance through the medium of cooperation among the States. And 
Cc saitucky has practiced that—in a number of instances where busi- 
nesses crossed Kentucky’s lines and into other States. So that is the 
point, that the total volume of business is available for the information 
of administrators in the States concerned—so that there is a feasible 
means of securing compliance, 

Senator Moss. Do you send questionnaires to a number of corpora- 
tions to find out if they are’sending salesmen into your State? : 

Mr. Lucxerr. No, sir. Our particular statute does not have a defi- 
nition that reaches the salesmen coming into the State. As you recall, 
my statement pointed out the sales factor is based on the location where 
the sale is chiefly negotiated. 

Mr. Sruvts. On that point, the Brown-Forman case really touches 
you folks, I would assume, since the State of Louisiana now claims 
that they can tax sales of Kentucky whisky in Louisiana even though 
there is no sales office there and the entire sale is consummated in 
the State of Kentucky. Have you been exempting that sort of trans- 
action from your Kentucky State tax ? 

Mr. Lucxert. I am not familiar with the exact detail in that case, 
but Kentucky has fixed a sales factor on the basis of the location of 
the office, or the place where the sale has been negotiated. I am fa- 
miliar with the Louisiana decision which levied or allowed Louisiana 
to levy its tax based on an apportionment, where salesmen or “mis- 
sionaries” were in the State selling the merchandise. 

Mr. Sruurs. It is very possible that since the merchandise was ware- 
housed in Kentucky, and since the sale was—the contract for sale was 
signed, presumably, in Kentucky—it is possible that. Kentucky was 
taxing that on the point-of-origin formula, and it is apparent that 
Louisiana was also taxing it, on the point-of-destination formula, is 
that correct ? 

Mr. Lucxerr. There is that difficult area, where the definitions in 
the statutes are different, and that, I think, is the nub of the problem 
here, which should presumably be solved by a standard formula. In 
other words, if Kentucky and Louisiana adopted the standard appor- 
tionment formula, then there would be no problem. But, as a prac- 
tical proposition, in Kentucky, we have not attempted to reach sales, 
or any other income that is reasonably apportioned to another State. 
We feel very sincerely that there should not be an overlapping of the 
taxes of the various States to the point of taxing more than 100 per- 
cent of its net income. 

Mr. Sruurs. How about if you have a sales office definitely located 
and permanent salesmen in the State of Kentucky for, let’s say, a 
transportation outfit that doesn’t even touch your State lines—it is an 
airline, a railroad, a shipping company—but you have freight solici- 
tation offices in your State. Do you tax them on a portion of their 
sales? 

Mr. Lucxerr. I am not real positive, but I would say to you that it 
would depend on the amount of the activity in Kentucky, and under 
the example that you give me, I would say that would probably con- 
stitute a basis for allocation of a portion of the net income to Kentucky. 
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Mr. Sruuts. Even though none of the goods and services or any- 
thing else ever came close to Kentucky ? 

r. Luckxerr. It could all move in interstate commerce. 

Mr. Sruxts. Well, even if it didn’t touch Kentucky lines, Let us 
say that a salesman for the U.S. Lines, who is located in Louisville, 
talks to General Electric about shipping material from New York, or 
Lynn, Mass., across the ocean and it never comes close to Kentucky. 

Mr. Lucxerr. If those sales were negotiated in Kentucky, the 
answer would be yes. 

Mr. Sruurs. Thank you. 

The Cuatrman, Mr. Luckett, I appreciate the testimony. I thank 
you for taking time out of your very busy time. May I say that I 
particularly was interested in your suggestion as to cooperation ae 
the States to work out administrative difficulties. I think that coul 
be done. 

Mr. Luckett. I think that it is a very definite pny and I 
think it is the real possibility of finding an answer, Senator. And, as 
I mentioned, the Committee on Uniform Allocation of the National 
Tax Association recommended to the Governors’ Conference that they 
organize regional groups to study the problems of allocation, so that 
they could then come together on a national basis. 

he CuamrMan. Has the Governors’ Conference acted on that? 

Mr. Lucxerr. That was at the last meeting, last fall, and, since then, 
the Governors’ Conference has not met, of course, and there has been 
no action on that recommendation. . 

The Crarrman. Of course, we are seeking answers to these ques- 
tions, But I must say to you that while I confess I do not know what 
the answer is, I have been rather intrigued by that suggestion as being 
a ible, feasible solution. 

ies Lucketr. I am convinced of it, Senator, but, unfortunately, 
many other people have not been equally convinced. 

The Cuarrman. Well, it will take time. Maybe we will find some- 
thing even better. 

Mr. Luckett. Senator, I have this impression, from my association 
with other State tax administrators, that there is a very definite feel- 
ing among State tax people that they have no desire at all to impose 
undue burdens on taxpayers, and that the sole objective is to secure 100 
percent allocation of net income. 

The Cuairman. I am sure that is the prevailing attitude. I am 
quite certain that the respective States want only the part that is prop- 
erly allocable to that particular State, 

Mr. Lucserr. That is right. 

The Cuatrman. But, as I see it, the big problem comes in the fact 
that. different States have different systems. And then it does seem 
to me that it probably imposes upon the small businessman an undue 
burden in carrying out the various bookkeeping and incidental duties, 
obligations, in trying to keep up with the different systems, and trying 
to comply with the different systems. 

Mr. Lucxerr. Well, we will certainly not deny that the require- 
ments of tax departments, both State and Federal, are rather numer- 
ous and burdensome to all business. 

_ The Cuarmman. That is one reason I like your suggestion about let- 
ting the States cooperatively work out some system. 
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Mr. Lucsert. I think it is primarily a State problem, if I might 
make that suggestion. 

The Cuairman. You certainly may. 

Thank you. 

Mr. Lucserr. Thank you. 

The Cuarrman. Mr. J. 8S. Ross, Grocery Store Products, Co., West: 
Chester, Pa. 

Will you come around, Mr. Ross? 

May I suggest that we have several other witnesses, and if we can 
make the statements as brief as possible, without leaving out any 
point that one wishes to emphasize, it would be quite helpful. I know 
that the afternoon is going to be a busy session on the Senate floor, and 
it is going to be most difficult for us to hold an afternoon session. 
So, if we could push right ahead and finish this morning, I would 
appreciate it. 


All right, Mr. Ross. 


STATEMENT OF J. S. ROSS, PRESIDENT, GROCERY STORE PRODUCTS, 
CO., WEST CHESTER, PA. 


Mr. Ross. I am J. S. Ross, President of the Grocery Store Products 
Co. We are food manufacturers. Our general offices are in West 
Chester, Pa. We can mushrooms and manufacture Kitchen Bouquet, 
and Cream of Rice of West Chester. These items are all in national 
distribution throughout the United States. 

The recent decision of the Supreme Court that the individual States 
can levy income taxes against interstate commerce can create an in- 
surmountable barrier for a company such as ours. The three products 
that are processed in West Chester are all limited sale specialties. And 
in doing $10 million volume, we have to process some 50,000 invoices 
per year. These orders are small orders. The volume is such that 
ry cannot warehouse in every State in the Union, like a large company 

oes. 

As a consequence, over 50 percent of our volume is shipped direct 
from Pennsylvania to the customers in some 25 States where we do 
not warehouse. 

Now the State of Pennsylvania has a 6 percent income tax which 
is payable on all shipments going directly to customers billed out of 
Pennsylvania, not distributed through warehouses. As a consequence, 
we are taxed 6 percent on the profits made on all shipments in at least 
20 to 25 States. 

The Cuarrman. In other words, you are taxed 6 percent on every- 
thing going out of Pennsylvania? 

Mr. Ross. Where we do not warehouse, that is right. 

The Cuarrman. Yes, sir. And, in addition to that, under these 
decisions, might you be taxed in each of the 25 States in which you do 
business ¢ 

Mr. Ross. I think we could not only be taxed in each of them, but 
in some cases in several. As, for example, we are working through 
food brokers. Our broker in New York covers New Jersey. Our 
broker in Cincinnatti covers Kentucky. These brokers operate in 
New York, Cincinnati, Ohio. They send their men into New Jersey 
and into Kentucky. They solicit the business there, go back to their 
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home States, mail in the orders. When we pay brokerage, we send 
the check, in the case of New Jersey, to the New York broker; in the 
case of Kentucky, we send it to the Cincinnatti broker. And then 
the point comes up, where are we doing business? Pennsylvania is 
— to get its 6 percent, we know that. Now, then, are we going to 

taxed again in New York, because we are working through a New 
York corporation, who solicits the business, and are we going to be 
Seal gto by Kentucky, or by Jersey, where the shipment eventually 
ands ? 

Now there is nothing in this law that clarifies that. 

We advertise nationally in women’s magazines, Sunday supple- 
ments—are we soliciting tains in every one of these States when 
we do that? Would that be considered soliciting in interstate 
commerce ? 

It is not impossible that we could be paying two, three, and even 
four State income taxes the way this law stands today. 

Now we have paid in 1937 $40,000 income tax to Pennsylvania on 
merchandise that has gone into other States. We have 300 em- 
ployees working for us in West Chester. The State of Pennsylvania 
has a responsibility of supplying these people with schools, roads, 
parks, and all the multiple other benefits people reap from the State 
government. 

To deprive Pennsylvania of that 6 percent tax, and give it to other 
States, where we don’t even have a paid employee, is going to wreak 
a hardship on Pennsylvania. We are going to get taxed in some 
other way. They have got to have the money. And the whole thing 
about this uniform allocation statute is that we should get a clearer 
defined definition of what constitutes doing business in the State, and 
what can protect us from duplicate taxation. 

The Cuarmman. Thank you very much, Mr. Ross. We appreciate 
your coming here and giving us the benefit of your thoughts. 

Mr. Douglas Dickey, treasurer of the William Underwood Co. of 
Watertown, Mass. Will you come around, Mr. Dickey ? 

We are glad to have you with us. Just proceed in your own way. 


STATEMENT OF DOUGLAS DICKEY, TREASURER, WILLIAM UNDER- 
WOOD CO., WATERTOWN, MASS. 


Mr, Dickey. Thank you, sir. 

I am the treasurer of the William Underwood Co, in Watertown, 
Mass. The William Underwood Co. manufactures deviled ham and 
sardines and a few other canned products—a very limited number of 
products. We do about $10 million worth of business a year, and the 
volume is spread through all 50 of the States. Our selling activities 
are through brokers. We have four salesmen who travel around the 
country calling on the brokers, We have one plant for manufactur- 
ing in Watertown, Mass., and three plants for canning sardines dur- 
ing the season in Maine. The season is roughly May to October. 

e have no other place of business, nor are we qualified to do busi- 





hess in any other State except Massachusetts and Maine. 

_- We have about 100 workers in Massachusetts. We have about 300 
or 400 seasonal workers in Maine during the summer. Of the 100 
-in Massachusetts, about 25 people are involved with office activities— 
record keeping, administration, executive, and so on. 
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. During 1958, we filed 36 separate tax returns, not income tax, but 
personal property, and soon. We don’t have a tax department. We 
rely strictly on our public accountants, Price Waterhouse, and on our 
legal advice, to keep us abreast of what the tax situations are in these 
various States, counties, and cities. 

In 1958, we paid for these 36 taxes about $8,100. Our bill for 
keeping the record, so that we can file these taxes correctly, was 
about $10,000. So the cost exceeded the taxes themselves. 

Mr. Struts. To how many States did you pay taxes, Mr. Dickey? 

Mr. Dicxry. These are county, cities, and some States. I think 
only two based on income, which would be California and Oregon. 

Mr. Stutrs. And Maine and Massachusetts ? 

Mr. Dickey. Maine and Massachusetts, yes. 

Mr. Stuuts. So you were not hit by all 35 of the States which now 
have the corporate income tax ? 

Mr. Dickey. No, sir, we were not. Our problem is what do we do 
with the loose situation that now exists. First of all, our records are 
not kept by States, our sales records. ‘They are kept by the sales man- 
agers’ territories. We would have a hard job to go back over the past 
years to find out how much sales volume we did in each State—if we 
were to go back to when these State laws originated. We would 
have to change our bookkeeping records entirely from now on to keep 
accounting activities by States. This would be quite a problem. We 
are small and we have no mechanical means for keeping these records. 
They would have to be hand-kept records. 

This way, we feel that we are at quite a disadvantage in compar- 
ison with a large corporation. First of all, a large corporation prob- 
ably has places of business, and is qualified to do business in many 
States of the Union. And, therefore, they are probably paying taxes 
to those States already. Second, their office equipment is designed to 
make it possible for them to keep records by States with no extra 
expense. Therefore, this burden will not be as hard on a large cor- 
poration as it is on a small corporation. 

We have talked over this matter with our tax attorneys, and our 
public accountants. They are the ones, I think, that are going to 
benefit from such rules, because they will get more business. How- 
ever, their opinion is, “We don’t want this kind of business.” Their 
fees can’t be large enough to absorb their costs and yield them a 
profit where the tax payment is so small. 

The only thing that we ask of your committee, is that you give con- 
sideration to two possible solutions to this problem: One is legislation, 
the effect of which will allow each State to assess income taxes only 
on those businesses which have a bona fide place of business within 
that statement; second, we would like to call to your attention the 
peers International Shoe case, which is coming up before the 

upreme Court. This is somewhat similar to the Brown-Forman 
case, except it is quite clear that International Shoe had no sales offices 
m Louisiana, the State which is contesting. 

We hope that through our hearings here and our testimony you 
will be impelled to take some real positive action, either with the 
Senate or calling it to the attention of the Supreme Court—the prob- 
lem as it exists to us in small business. 

Thank you. 
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The CuHarrman. Thank you, Mr. Dickey. We appreciate your 
statement. 

Mr. Fred L. Cox, Georgia Department of Revenue, Atlanta, Ga. 

Come around, Mr. Cox, please, sir. 

We are glad to have you with us. Proceed in your own way. 


STATEMENT OF FRED L. COX, CONFEREE, GEORGIA DEPARTMENT 
OF REVENUE, ATLANTA, GA. 


Mr. Cox. Senator, I didn’t bring a formal statement. 

The CxHartrMan. It is not necessary. You just give us your 
thoughts. 

Mr. Cox. I would like the privilege, however, when I return home, 
of submitting a formal statement for the record. 

The Cuarrman. We would be very glad to have it and will include 
it in the printed record.® 

Mr. Cox. I have not been too much impressed with some of the evi- 
dence that has been offered, or some of the comments about the Su- 
preme Court decision. No witness has testified that he has paid a 
State tax on 100 percent of income even though all income was earned 
in States having a tax measured by income. 

The Cuarrman. Now, your State is one of the States involved in one 
of these cases? 

Mr. Cox. That is right. 

The CuatrMan. In other words, you have had to tax in operation? 

Mr, Cox. That is right. 

The CuHatrrMan. You have seen it at work ? 

Mr. Cox. That is right. 

The CuarrMan. Now, you give us your viewpoint. 

Mr. Cox. And I state, too, that i was a member of the advisory 
committee of the National Association of Tax Administrators that 
worked on the proposed uniform formula which was approved by the 
National Conference of Commissioners on Uniform State Laws and 
by the House Delegates of the American Bar Association. 

The Cuarrman. Did you approve the action that was taken ? 

Mr. Cox. Yes. I didn’t get all that I wanted in it. But, then, I 
will certainly go along with it. 

The Cuarrman. You are in agreement with the statement made by 
Mr. Luckett, in that you think that the Governors’ Conference ought 
to give study on this, looking toward setting up some kind of a uni- 
form agreement ? 

Mr. Cox. That is right. In fact, I am chairman of the committee 
of which you speak, the National Tax Association, which made that 
recommendation to the National Association of Tax Administrators, 
or to the Governors’ conference. And that will be followed through. 

We have had a good deal of objections offered from time to time to 
the proposed Uniform Act. But about the most outstanding thing, 
I think, connected with it, is the fact that the objectors don’t agree 
with each other. They all want something different, among them- 
selves. And I think the proposed formula comes nearer meeting with 
the approval of both tax administrators and taxpayers. Certainly 
it is the leading formula that has been proposed. 
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There has been some question raised here about whether the Su- 
preme Court decision should stand or not. Since the May 17, 1954, de- 
cision of the Supreme Court, I have been reminded many times that 
it is the law of the land. With reference to the February 24 de- 
cision, I want to say now in replyy that it is the law of the land. It 
seems that our question now addresses itself to the remedy, to the 
provisions that are to be set up, to keep the taxpayers from having 
to pay on more than 100 percent of their income. And I will say 
for myself—and I daresay that is true of all of the tax adminis- 
trators—I do not want taxpayers to pay on more than 100 percent 
of their income. But I -have been trying for sever.\ years to 
get a uniform law for the apportionment and allocation of multi- 
state income. I have gotten very little cooperation from most of 
these businesses that are now falling over each other trying to get a 
uniform law. 

I can’t think of but one reason why they have not been trying to do 
it heretofore—and that is that there were more of them that were 
escaping taxation on their income than were paying on more than 
100 percent of their income. 

Now, as to the method of pursuing this, with your permission, I 
would like to read to you a statement that will be found in the pro- 
ceedings of the National Tax Association Conference of 1953. It 
is not long, and I think it gets right down to the core of what we are 
talking about. 

The Cuamman. Goright ahead. 

Mr. Cox (reading) : 


To attain the end to which the efforts and proposals of this paper are but a 
means is not an easy one. If it had been, it would have been attained before this 
conference. Worthwhile reforms do not find easy acceptance. For ages past, 
men have formed the habit of accepting without reason anything that has long 
existed. Such mental lethargy has led to a serious problem concerning the 
apportionment of interstate income—a problem that will find its solution only 
in uniformity of apportionment. 

No person concerned with the problem of apportionment, I daresay, has 
failed to observe the unexcusable burdens of compliance and administration, 
the needless waste of time, effort, and money, the gross inequities and injustices 
of the present hodgepodge methods of apportionment. I therefore shall not 
belabor the need for uniformity but will consider the means of attaining it. 

I am opposed to any means to achieve uniformity that will, to any extent, 
usurp the powers and rights of the States or involve encroachment upon their 
jurisdictions by the Federal Government. But if interstate cooperation alone 
fails to achieve a workable uniform method of allocating interstate income, 
that is exactly what we may expect. Already there are being advocated 
remedies that are worse than the disease. For instance, the suggestion that 
the States abandon entirely the income tax field to the Federal Government, 
under an arrangement whereby the Federal Government would allot back to 
the States a proportion of Federal income taxes collected, is finding some 
support. The proposal has some advantages but is objectionable for its tendency 
toward a further centralized government and away from the autonomy of a 
free, sovereign, and independent State—a right, power, and jurisdiction that 
must be preserved at any cost. 

Then a further proposal has been made, and with much more influential 
suport, that the States, in lieu of net income taxes, impose direct taxes upon 
expenditures under an agreement with the Federal Government to refrain from 
imposing the same kind of taxes. This proposal is objectionable for the reason 
that ability to pay is denied a fair weight of influence in the total taxes a 
taxpayer is called upon to pay. The ignore this principle in our scheme of taxa- 
tion at the State level is offensive to every element of fairness. It makes the 
percentage of the tax burden rest too heavily upon the lower income taxpayer, 
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who are percentagewise not only a larger consuming group, but whose cost of 
living, all subject to a direct tax on expenditures, is more nearly equal to that 
of the higher income group than is their net income. These second-rate proposals 
are the result of the failure of interstate cooperation to provide uniformity and 
are a preview of what we may expect if uniformity is not soon achieved. 

What is a workable and feasible plan to achieve uniformity and, at the same 
time, preserve the autonomy, rights, and power of the sovereign States? 

It is extremely doubtful whether the States will ever—certainly not within 
the foreseeable future—attain even an approach to a workable uniformity by 
interstate cooperation alone. At the 1951 annual conference of this association, 
a formula was recommended for uniform use by the States and, so far as 
interstate cooperation is concerned, the recommendation accounted for exactly 
nothing. So far as visible results are concerned, the lack of uniformity is 
as certain, and the confusion from it as great as before the recommendation 
was made. From a practical standpoint, the effort got exactly nowhere. 

The natural tendency of interstate cooperation is to move slowly. That is 
not new; it has ever been so. The need for uniformity demands prompt action. 
The time element alone renders impracticable the approach to a solution through 
interstate cooperation only. It would be too striking a parallel to the proverbial 
story of the doctors conferring while the patient dies. No more certain course 
could be pursued to accomplish the stillborn status of the undertaking. 

Since interstate cooperation has thus far failed to provide uniformity, how 
may it be achieved? It is my opinion that the problem is one that should 
be approached jointly by the States and the Congress. Before any worthwhile 
uniformity can be attained, there must be some centralized, authoritative, and 
powerful influence moving in that direction—an influence which Congress, by 
reason of the States’ constitutional restraints, is best fitted to initiate and 
supply. 

For reasons perhaps far removed from those here involved, but none the more 
binding because of them, there is incorporated in the Federal Constitution, 
article I, section 10, paragraph 3, a prohibition against States entering into a 
compact without the consent of Congress. While it can hardly be imagined 
that Congress would refuse to give its consent to the favorable solution of a 
problem of such magnitude, nevertheless the provision of the Constitution must 
be respected, a provision the States approved by the adoption of the Constitu- 
tion. Thus, it is observed, if the States could and would agree on a basis of 
uniformity through the medium of interstate cooperation, the consent of Congress 
must still be obtained for its use. 

Then, too, Congress has a national interest in the economic growth and 
prosperity of the States. That which affects adversely the economy of the 
States cannot but in some degree affect adversely the national economy. Who 
is there to say that the economy of the States is not adversely affected by the 
present overlapping and conflicting laws? Congress should, as a matter of 
State and National interest, initiate, promote, and encourage the States to 
adopt uniformity in the apportionment and allocation of interstate income. 

Furthermore, there is an involvement of major importance in this problem, an 
involvement with which only Congress can effectively deal—that of the States 
taxing exclusively interstate income. It is my belief that any formula which 
apportions to a State for taxation the net economic benefits, reduced to net 
income, furnished by the State should not be held to be in conflict with the 
interstate commerce clause of the Federal Constitution, whether or not the 
income is wholly of an interstate character. But decisions of the court have 
clothed the commerce clause with such veneration as to give spiritual significance 
to cold verbiage while economie and human rights suffer. The commerce clause, 
an economic savior in the young life of this Nation, has become by misapplica- 
tion, a millstone about the neck of economic and human rights. The provision 
should be stripped of the sacredness conferred upon it by the courts and made 
a workable instrument for the rights of all and special privilege of none. It was 
adopted by the States and the people. Congress alone has the remaining 
eonstitutional authority to restore to the people its original intent and to say 
in no uncertain terms that exclusively interstate income is not immune from 
State taxation, so long as the income is fairly apportioned and the tax is 
nondiscriminatorily imposed. 

Wisdom, of which this Nation has no shortage, is sufficiently capable of 
devising a formula, even several of them, which will fairly apportion income 
if employed by all of the taxing jurisdictions. The difficulty in achieving 
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uniformity is not lack of a reasonable formula but lack of a sensible approach 
to its adoption. 

While Congress has no power to direct the enactment of laws by a sovereign 
State, it can and should, for the economic benefit of State taxpayers and the 
national welfare, prescribe a fair and uniform basis, acceptable to the States, 
for apportioning exclusively interstate income for State tax purposes. Rough 
approximation, while acceptable to the courts for the purpose of apportioning 
income to an individual State, might become, and sometimes does, a tremendous 
exaggeration when 30-odd rough approximations are all resolved in favor of 
the States. 

Only Congress has the authority and power to prescribe and circumscribe 
the proper methods and bounds for taxing interstate income and to initiate and 
bring to fruition a fair and equitable apportionment of such income between 
the several taxing jurisdictiofis. Constitutional power to do so was granted 
by the States in the adoption of the Federal Constitution, and the confidence 
of the States should be vindicated, and their autonomy, dignity, and sovereignty 
preserved. The jeopardy of economic and human rights of the States and their 
citizenry demand it. 

I hope that this conference will, by appropriate action, direct the attention 
of the President of the United States, the Congress, and the proper authorities 
of each taxing jurisdiction at the State level to the urgent need for uniformity 
and the promising possibilities of achieving it through the joint efforts of Con- 
gress and the States. 


The CuarrmMan. Thank you, Mr. Cox. I think that is a very force- 
ful statement. 

Mr. Cox. I have, which I will furnish for the record, an analysis 
of the proposed uniform formula that was adopted by the National 
Conference of Commissioners on Uniform State Laws. 

(The data referred to follows) 


ExnHrsitT 1 
[Reprint from the Tax Magazine, August 1957] 
NEw UNIFORM Act FoR DiIvipING INCOME BETWEEN STATES APPROVED 


A proposed uniform State act to provide for the allocation and apportionment 
by a taxpayer to one of several States for tax purposes of that share of the net 
income from his business directly attributable to that State has been approved by 
the National Conference of Commissioners on Uniform State Laws and the 
House of Delegates of the American Bar Association. Approval came during the 
annual convention of the ABA, which was held in New York City in July. The 
conference on uniform laws held its meeting concurrently with the ABA 
convention. 

Also up before the commissioner’s conference were the Uniform Estate Tax 
Apportionment Act and the Model State Tax Court Act. The Model State Tax 
Court Act was approved by the conference, but since the ABA House of Delegates 
does not pass on model acts, it was not submitted to that body. The Uniform 
Estate Tax Apportionment Act was not approved by the commissioners’ con- 
ference at the July meeting. 

The uniform act for the allocation and apportionment of income is entitled the 
“Uniform Division of Income for Tax Purposes Act.” It has been several years 
in preparation and the final draft was prepared by a committee of the national 
conference under the chairmanship of George Powell, Seattle attorney. The 
proposed law will now be submitted to the various States with the recommenda- 
tion that it be enacted by the individual legislatures. The text of the uniform 
law is as follows: 


“UNIFORM DIVISION OF INCOME FOR TAX PURPOSES ACT 


“Secrron 1. As used in this Act, unless the context otherwise requires— 
“(a) ‘Business income’ means income arising from transactions and activity 
in the regular course of the taxpayer’s trade or business and includes income from 
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tangible and intangible property if the acquisition, management, and disposition of 
the property constitute integral parts of the taxpayer’s regular trade or business 
operations. 

“(b) ‘Commercial domicile’ means the principal place from which the trade or 
business of the taxpayer is directed or managed. 

“(ce) ‘Compensation’ means wages, salaries, commissions and any other form 
of remuneration paid to employees for personal services. 

*(d) ‘Financial organization’ means any bank, trust company, savings bank, 
{industrial bank, land bank, safe deposit company,] private banker, savings and 
loan association, credit union, [cooperative bank,] investment company, or any 
type of insurance company. 

“(e) ‘Nonbusiness income’ means all income other than business income. 

“(f) ‘Public utility’ means [any business entity which owns or operates for 
public use any plant, equipment, property, franchise. or license for the transmis 
sion of communications, transportation of goods or persons, or the production, 
storage, transmission, sale delivery, or furnishing of electricity, water, steam, 
oil, oil products or gas. } 

“Notre.—Each state may wish to enact separate legislation to apportion and 
allocate the income of taxpayers subject to the control of its regulatory 
bodies. 

“(g) ‘Sales’ means all gross receipts of the taxpayer not allocated under sec- 
tions 4 through 8 of this Act. 

“(h) ‘State’ means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the United 
States, and any foreign country or political subdivision thereof. 

“SecTion 2. Any taxpayer having income from business activity which is tax- 
able both within and without this state, other than activity as a financial organt- 
zation or public utility or the rendering of purely personal services by an in- 
dividual, shall allocate and apportion his net income as provided in this Act. 

“Section 3. For purposes of allocation and apportionment of income under 
this Act, a taxpayer is taxable in another state if (1) in that state he is subject 
to a net income tax, a franchise tax measured by net income, a franchise tax 
for the privilege of doing business, or a corporate stock tax, or (2) that state 
has jurisdiction to subject the taxpayer to a net income tax regardless of whether, 
in fact, the state does or does not, 

“Section 4. Rents and royalties from real or tangible personal property, 
capital gains, interest, dividends, or patent or copyright royalties, to the extent 
that they constitute non-business income, shall be allocated as provided in sec- 
tions 5 through 8 of this Act. 

“Section 5. (a) Net rents and royalties from real property located in this 
state are allocable to this state. 

“(b) Net rents and royalties from tangible personal property are allocable 
to this state: 

“(1) if and to the extent that the property is utilized in this state, or 

“(2) in their entirety if the taxpayer’s commercial domicile is in this 
state and the taxpayer is not organized under the laws of or taxable in 
the state in which the property is utilized. 

“(c) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the numerator 
of which is the number of days of physical location of the property in the state 
during the rental or royalty period in the taxable year and the denominator of 
which is the number of days of physical location of the property everywhere 
during all rental or royalty periods in the taxable year. If the physical location 
of the property during the rental or royalty period is unknown or unascertain- 
able by the taxpayer, tangible personal property is utilized in the state in which 
the property was located at the time the rental or royalty payer obtained pos- 
session. 

“Section 6. (a) Capital gains and losses from sales of real property located 
in this state are allocable to this state. 

“(b) Capital gains and losses from sales of tangible personal property are 
allocable to this state if— 

“(1) the property had a situs in this state at the time of the sale, or 
“(2) the taxpayer’s commercial domicile is in this state and the tax- 
payer is not taxable in this state in which the property had a situs. 

“(c) Capital gains and losses from sales of intangible personal property are 
allocable to this state if the taxpayer’s commercial domicile is in this state. 
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“SecTion 7. Interest and dividends are allocable to this state if the taxpayer’s 
commercial domicile in this state. 

“SECTION 8. (a) Patent and copyright royalties are allocable to this state: 

(1) if and to the extent that the patent or copyright is utilized by the 
payer in this state, or 

“(2) if and to the extent that the patent or copyright is utilized by the 
payer in a state in which the taxpayer is not taxable and the taxpayer's 
commercial domicile is in this state. 

“(b) A patent is utilized in a state to the extent that it is employed in pro- 
duction, fabrication, manufacturing, or other processing in the state or to the 
extent that a patented product is produced in the state. If the basis of receipts 
from patent royalties does not permit allocation to states or if the accounting 
procedures do not reflect states of utilization, the patent is utilized in the state 
in which the taxpayer’s commercial domicile is located. 

“(c) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from copyright roy- 
alties does not permit allocation to states or if the accounting procedures do not 
reflect states of utilization, the copyright is utilized in the state in which the 
taxpayer’s commercial domicile is located. 

“SECTION 9. All business income shall be apportioned to this state by multi- 
plying the income by a fraction, the numerator of which is the property factor 
plus the payroll factor plus the sales factor, and the denominator of which is 
three. 

“Secrion 10. The property factor is a fraction, the numerator of which is 
the average value of the taxpayer’s real and tangible personal property owned 
or rented and used in this state during the tax period and the denominator of 
which is the average value of all the taxpayer’s real and tangible personal 
property owned or rented and used during the tax period. 

“SECTION 11. Property owned by the taxpayer is valued at its original cost. 
Property rented by the taxpayer is valued at eight times the net annual rental 
rate. Net annual rental rate is the annual rental rate paid by the taxpayer 
less any annual rental rate received by the taxpayers from sub-rentals. 

“SEcTION 12. The average value of property shall be determined by averaging 
the values at the beginning and ending of the tax period but the [tax adminis- 
trator] may require the averaging of monthly values during the tax period 
if reasonably required to reflect properly the average value of the taxpayer’s 
property. 

“Srcrion 13. The payroll factor is a fraction, the numerator of which is the 
total amount paid in this state during the tax period by the taxpayer for com- 
pensation, and the denominator of which is the total compensation paid every- 
where during the tax period. 

“SEcTION 14. Compensation is paid in this state if: 

“(a) the individual’s service is performed entirely within the state; or 

“(b) the individual’s service is performed both within and without the 
state, but the service performed without the state is incidental to the indi- 
vidual’s service within the state; or 

“(c) some of the service is performed in the state and (1) the base of 
operations or. if there is no base of operations, the place from which the 
service is directed or controlled is in the state, or (2) the base of operations 
or the place from which the service is directed or controlled is not in any 
state in which some part of the service is performed, but the individual’s resi- 
dence is in this state. 

“SEcTION 15. The sales factor is a fraction, the numerator of which is the 
total sales of the taxpayer in this state during the tax period, and the de- 
nominator of which is the total sales of the taxpayer everywhere during the 
tax period. 

“SECTION 16. Sales of tangible personal property are in this state if: 

“(a) the property is delivered or shipped to a purchaser, other than the 
United States Government, within this state regardless of the f.o.b. point or 
other conditions of the sale; or 

“(b) the property is shipped from an office, store, warehouse, factory, or 
other place of storage in this state and (1) the purchaser is the United States 
Government or (2) the taxpayer is not taxable in the state of the purchaser. 

“SECTION 17. Sales, other than sales of tangible personal property, are in this 
state if: 


“(a) the income-producing activity is performed in this state; or 
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“(b) the income-producing activity is performed both in and outside this 
state and a greater proportion of the income-producing activity is performed in 
this state than in any other state, based on costs of performance. 

“SECTION 18. If the allocation and apportionment provisions of this Act do 
not fairly represent the extent of the taxpayer’s business activity in this state, 
the taxpayer may petition for or the [tax administrator] may require, in respect 
to all or any part of the taxpayer’s business activity, if reasonable: 

“(a) separate accounting; 

“(b) the exclusion of any one or more of the factors ; 

“(c) the inclusion of one or more additional factors which will fairly represent 
the taxpayer’s business activity in this state; or 

“(d) the employment of any other method to effectuate an equitable allocation 
and apportionment of the taxpayer's income. 

“SECTION 19. This Act shall be so construed as to effectuate its general pur- 
pose to make uniform the law of those states which enact it. 

“SECTION 20. This Act may be cited as the Uniform Division of Income for Tax 
Purposes Act. 

“SECTION 21. {|The following acts and parts of acts are hereby repealed : 

“(a) 

“(b) 

“(e) J 

“SECTION 22. This Act shall take effect _._________. Xs 

Now, that is all that I have to say with reference to that. But I 
will submit myself to any questions, either that you or the business 
representatives have to ask, with reference to the application of the 
law in my own State. 

The CHarrman. Mr. Stults? 

Mr. Struuts. No questions. 

The CuHatrman. Thank you, Mr. Cox. We appreciate it, and we 
shall be glad to receive your statement. 

Mr. Cox. Thank you, I will send it to you in a few days. 


The Cuarrman. Thank you, sir. 
(Supplemental statement of Mr. Cox follows :) 
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SUPPLEMENTAL STATEMENT OF FRED L. Cox, CONFEREE, DEPARTMENT OF REVENUE, 
ATLANTA, GA. 


Some of the problems that were with us in 1953 have been cleared up by 
Supreme Court decisions since that time. The Court has now made it crystal 
clear that interstate commerce is no “sacred cow,” untouchable by the States 
in the realm of taxation so long as the incidence of the tax is unrelated to regu- 
lation, the income is fairly apportioned and the tax is nondiscriminatorily im- 
posed. But, the more clear the rights of the States to tax interstate income, 
the more urgent is the need for relief from the increased cost of compliance and 
administration. I know of no way of accomplishing such relief except through 
some basis of uniformity. 

State income tax formulas are designed, or at least should be, to reasonable 
apportion to the State for taxation the income attributable to activities or trans- 
actions within the State. If the formulas do in practice what they are theoreti- 
cally designed to do, they will not apportion more than 100 percent of net income 
from State taxation even if all the States have a tax measured by net income, no 
two of which are alike. However, in the absence of uniformity, there would re- 
main the burden of recordkeeping to comply with the various State laws. It is 
for the reason of reducing the cost to both the taxpayer and the States, and for 
the further reason of making more simple compliance and administration that 
I have for a number of years advocated State uniform laws to allocate and ap- 
portion multistate income for State taxation. 

I am not wedded to any particular formula. Uniformity is more necessary 
than any pet formula. Any one of a dozen or more formulas uniformly admin- 
istered by the States would be acceptable if it reflects to the State for taxation 
the income reasonably attributed to capital, activities, and markets utilized within 
the State. 

The National Tax Association Committee, on Interstate Allocation of Bust- 
ness Income, of which I am chairman and referred to by Mr. Luckett, is presently 
undertaking to ascertain the most acceptable formula for use by all the States. 
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As soon as the information is obtained it will be made available to your com- 
mittee. In the meantime, I would question the wisdom of any drastic congres- 
sional action. It is my thinking that best results can come from joint and 
united action by the States and Congress, with Congress furnishing the initia- 
tive and insistence for action. 

, Congress has the power under the commerce clause to regulate interstate 
commerce. The Supreme Court has held that Congress has the exclusive power 
to do so. However, I would regret to see Congress to any degree limit the in- 
herent power of the States to impose a tax directly on net income. Rather I 
would welcome action by Congress in releasing the restraints that have been 
placed upon the States by the Supreme Court to impose a tax on a privilege or 
other similar subject when measured by income. The economic results are the 
same regardless of the subject when the measurement is the same. Yet one 
stands and the other falls when attacked on Federal constitutional grounds. 

it makes little economic sense for one out-State corporation doing some intra- 
state business to pay taxes for the State benefits enjoyed, while a competing out- 
State corporation doing an exclusively interstate business within the State and 
having more extensive activities and more substantial profits from. within the 
State, because of the incidence of the tax, is furnished a free ride. 

I wish to call your committee’s attention to the formula which at present seems 
to be the most widely acceptable. Many objections have been made against it. 
But the objectors do not make the same objections nor do the objectors agree 
on what they want for a formula. They are not themselves agreed. A copy of 
the proposed uniform formula is submitted for the record.‘ 

In support of the proposed uniform law I submit some of my comments at the 
Twelfth Annual Conference of the Tax Executive Institute, New Orleans, La., 
October 1957, as follows: 

“For a number of years, taxpayers and tax administrators concerned with the 
allocation and apportionment of multistate income have advocated some con- 
structive, uniform legislation which would more equitably allocate and apportion 
income to the several States from which the income was derived and in which 
the activities took place producing the income. 

“The formulas presently employed by the various States for the apportionment 
of multistate income, generally speaking, were enacted by State legislatures for 
revenue purposes only, and without any thought of uniformity with the laws of 
other States. Factors of formulas and the components thereof have been 
weighed to meet the local interests peculiar to the State and with no interstate 
cooperation in view. In the enactment of apportionment laws, too much regard 
has been given to the need for revenue and not enough to the welfare of the 
taxpayer, too much to circumventing court decisions by legislative gymnastics 
and not enough to the clear intent of the Constitution. 

“Under present methods of apportionment, some few taxpayers are required to 
pay taxes on more than 100 percent of their income, or on the same income in 
two or more States. Such a program is basically wrong and to continue it is 
inexcusable. Equally objectionable is the opportunity the program affords for a 
vastly greater number of taxpayers to escape taxation altogether at the State 
level, or of reducing the tax load to an inconsequential minimum—all out of 
proportion to what other corporate taxpayers are called upon to bear. 

“Even opponents of uniformity admit to potential savings by its use. The 

opponents are chiefly tax administrators whose arguments betray their selfish 
interests. The formulas they now employ are weighted in their favor and they 
do not want to surrender income for taxation which would, by rules of right 
and equity, be apportioned elsewhere. It is economically wrong—to say nothing 
of the lack of legislative integrity—for a formula to be intentionally designed to 
reflect more income to a State for taxation than is reasonably attributable to 
sources, property and business activities within the State. 
1 “At its 46th annual meeting in Seattle, Wash., in 1953, the Governors’ con- 
ference requested the Council of State Governments to study ‘the problem with’ 
a view of attaining uniformity of statutory provisions relative to the appor- 
tionment of net income among the various States which would promote equity 
and decrease the cost of taxpayer compliance, and to report back to the Gov- 
ernors’ conference as soon as possible.’ 

“About 3 or 4 years ago several groups concerned with the problem in co- 
operation with the Cotincil of State Governments began a concerted effort 
looking toward a solution. Committees were appointed and various. studies 
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and surveys made. A draft approved in July of this year by the National 
Conference of Commissioners on Uniform State Laws and the House of Dele- 
gates of the American Bar Association, is now ready for submission to the 
various State legislatures. The several groups having to do with the formula- 
tion of the proposed uniform act strongly urge its adoption. While it is not 
all everyone hoped for, it is in the main, we feel, an acceptable solution to a 
national problem of great magnitude. 

“The adoption of the proposed act by the States will accomplish two main ob- 
jectives: (1) it will equitably allocate and apportion income to the States; (2) 
it is as simple as appears necessary for compliance and administration, to ac- 
complish the first objective. 

“The study in preparation of the proposed act was directed principally to 
three phases of the proposition: (1) the consideration of only unitary busi- 
nesses operating in more than one State; (2) to extend the application of the 
formula to all business other than public service operations and financial or- 
ganizations; (3) a solution to the problem was approached on the basis of a 
three-factor formula, which appeared to provide the greatest area of common 
agreement by those most concerned. 

“Some of the participants in preparation of the proposed act thought that 
its application should be limited to businesses engaged only in manufacturing, 
producing and selling, leaving at least for the present, other types of businesses 
for later consideration. However, others whose opinions prevailed, contended 
for the increased application as a matter of simplification, since in the proposed 
law an administrative remedy is provided for correcting any distorted apportion- 
ments for application of the formula. 

“The proposed uniform act defines taxable business income as income from 
sources or activities connected with the taxpayer’s regular trade or business, 
except that specifically exempt by statute; and that nontaxable business income 
is income derived from business sources or activities not connected with and 
separable from the taxpayer’s regular trade or business and that specifically 
exempt by statute. 

“Rents, interest, dividends, royalties and all other intangible income derived 
from sources connected with the regular course of the taxpayer’s business are 
subject to apportionment and such income derived from investment capital not 
used in the regular course of the taxpayer’s business is allocable to the situs of 
the property or having no determinable situs, to the place of executive control. 
‘Capital gains’ income is subject to the same rule. 

“As used throughout the proposed act the words ‘allocate’ and ‘allocation’ 
refer to the procedure of assigning specific items of income or reductions to a 
specific jurisdiction. In other words, income with a known fixed situs, such as 
rentals or profit from the sale of real property, not used in the regular trade 
or business of the taxpayer, is allocable to the jurisdiction in which the property 
is located. For the same reason, the words ‘apportion’ and ‘apportionment’ 
refer to the procedure of attributing the total of integrated, unitary and un- 
allocable items of income to various taxing jurisdictions on the basis of the 
prescribed uniform formula. In other words, income with no known fixed situs, 
such as income from sources in two or more States by reason of business 
activities carried on across State lines, is apportionable to the various jurisdic- 
tions of the basis of the proposed formula. 

“As already suggested, the three-factor formula of property, payroll and sales 
appeared to meet with the greatest favor in the apportionment of net business 
income. Fewer factors have the tendency toward distortion, while more factors 
increase the cost of compliance and administration. 

“As to the property factor, the act provides: 

““The property factor is a fraction, the numerator of which is the average 
value of the taxpayer’s real] and tangible personal property owned or rented and 
used in this state during the tax period and the denominator of which is the 
average of all the taxpayer’s real and tangible personal property owned or rented 
and used during the tax period.’ 

“In considering the property factor, two primary reasons were recognized to 
support its use: (1) the value of capital invested: (2) the use of the property in 
producing the income to be apportioned. If ‘capital invested’ justifies its use, 
depreciated values must not be used but only the original cost or capital invested 
in the property. It is recognized that property acquired at different price levels 
under vastly different economic conditions may distort income when valued as 
‘capital invested’ but the use of depreciated values further exaggerates the dis- 
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tortion. While the property at fair market value has its strong point as to equity, 
it completely ignores the ‘capital invested’ principle and creates an area of con- 
troversy and uncertainty both in compliance and administration. This is sought 
to be avoided. 

“To limit the property factor to only ‘capital invested’ excludes the ‘use’ prin- 
ciple and creates many and further exaggerated inequities in apportionments. 

“It is agreed that to have a well-balanced factor, both ‘capital invested’ and 
‘use’ principles must be employed, and that compensation paid for ‘use’ must be 
eapitalized so as to assign the same value to the property as if owned. It is 
agreed that the most acceptable basis for such capitalization, and the one 
presently in use in some States, is eight times the compensation paid for ‘use’, 
less any amounts received by the taxpayer from subrentals. 

“The payroll factor uses language in defining ‘compensation’ for purposes of 
the factor drawn verbatim from the Federal Unemployment Compensation Act, 
and has the advantage of current and widespread application. It is simple in 
both compliance and administration and reasonably refiects the value of the 
activity to the place where the activity occurred. Little opposition is offered to 
the factor and such as is offered betrays a selfish interest. 

“The most controversial factor of the formula is the sales factor. This is no 
new fact. It has always been so. In the use of the property and payroll factors, 
great weight has been reflected to the place of manufacturing. To define a sale 
for purposes of the formula so as to reflect its weight at the point of shipment, 
grossly distorts the apportionment of income from where it was earned and 
captured. It is now generally recognized that the market for goods, the place 
of the customer where the profit from the sale of goods is captured, should have 
and must have if uniformity is to be achieved, a greater consideration in appor- 
tionments than has heretofore been given it. 

“Since the inception of apportionment laws, manufacturing has been rec- 
ognized as a major taxable event and accordingly in apportioning income its 
weight has been reflected to the State where the manufacturing was done. If 
this recognition is justifiable, and it is, then in giving proper value ot a sale, its 
weight must be reflected to the place of market, where the profit was captured. 
The place of market is stable, cannot be moved or shifted, and without which 
there is no profit. 

“When a corporation invests large sums of money in manufacturing facilities 
in a State, it has contributed to the economic and general welfare of the State 
as well as the State’s contribution to the corporation. It may well be said 
that the corporation’s contribution to the State exceeds the State’s contribution 
toit. But for a corporation to market its products in a State, it has only to ex- 
ploit the market. No large investments in facilities are needed, no substantial 
payrolls are created within the State, and the State receives little or no budgetary 
gain for having furnished the market. 

“The differential in benefits and values furnished by the State to manufac- 
turers within the State who compensate in kind, over that furnished by the 
State to the exploiter of State markets for little or no compensation in kind, 
greatly favors the market as a major factor in apportioning income for State 
tax purposes. 

“To give effect to a more equitable and realistic apportionment, the proposed 
uniform formula allocates sales principally on a delivery basis with the provi- 
sion that where the taxpayer is not doing business as defined in the act in 
the State where delivery takes place, the sale is attributed to the State from 
which the shipment originated. Sales to the U.S. Government are attributed 
to the State of origin, since the delivery State in this instance is not neces- 
sarily the location of the market or the ultimate destination of the product 
shipped. Sales for delivery abroad also are attributed to the State of origin 
to assure that such sales are included in the apportionment basis and to com- 
pensate States of origin for the loss of any sales into the State from foreign 
jurisdictions. 

“The proposed sales factor combines two facets of gross receipts, each reflect- 
ing its value at the place of market or source of the receipt. One facet relates 
to receipts from the sales of tangible personal property and the other to all 
other receipts subject to apportionment, such as receipts from the sale of real 
or intangible property, interest, royalties, ete., not allocable to some specific 
jurisdiction. 

“With the inclusion of the destination principle in the sales factor, it is well 
to consider that a heavy industrialized State is a large consuming State, and the 
weight of the factor is reflected at the place of consumption.” 
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The Cuatmrman. Mr. Erwin Feldman, Counsel, National Associa- 
tion of House & Daytime Dress Manufacturers, New York. 

Mr. Feldman, will you proceed in your own way, sir? 


STATEMENT OF ERWIN FELDMAN, COUNSEL, NATIONAL ASSOCIA- 
TION OF HOUSE & DAYTIME DRESS MANUFACTURERS, NEW YORK, 
N.Y. 


Mr. Fetpman. Maybe Mr. Cox will listen to some of my questions 
while he is here and give me his answers privately, because I am try- 
ing to get the answers. 

I can say this about myself: I represent a group of trade associa- 
tions of small businessmen located throughout the United States, 
most of them manufacturing textile apparel. They are located in 
your State and every State in the Union. And they are all small 
businessmen. They have completely broken down under this deci- 
sion, in their operations, because their certified accountants have 
transferred to our office in New York the question of how to handle 
this problem. And we have broken down. We don’t know how to 
interpret the requirements of the 35 States; we are not able to; we 
haven’t got the staff; the money to do it; nobody seems to have the 
money ; and it is a fantastic operation. 

But, let me give you a little background on this whole story. About 
5 years ago, our office started to get these questionnaires and require- 
ments that they file returns in States where all we do is send a travel- 
ing salesman occasionally. That is all we do. We don’t have any 
warehouses. We don’t have any sales office as a rule. We don’t have 
any depots. We have no physical property in the State that belongs 
to us at all. A traveling salesman going across the country, who 
spends overnight in a hotel, probably, and sometimes drives through 
in his own car, calls on the retail department stores, and other retail 
outlets throughout the entire United States. That is how we do busi- 
ness. Asa result of this, we are in every State of the Union including 
the Territories. As a result of that, we are faced with a 100 percent 
requirement to file 100 percent of all the returns. 

And I pity the young gentleman here who spoke about his problem, 
where he said his certified accountant broke down. We have broken 
down completely. 

The reason why we have not come to Congress before is because 
these gentlemen have not been able to enforce the law. And you know 
what we have done for the last 3 or 4 years. We send them letters 
like, “We are waiting for the North Portland Case,” and I have had 
files of correspondence with Oregon, California, and Mr. Cox’s office 
in Georgia, that can fill the side of that wall, which I repeat— 

We think your claim is unconstitutional, you do not have the authority to deal 
with interstate commerce; the fact that a salesman goes in the State and solicits 
an order doesn’t give you the right to order us to file a return in your State. It 
is not an intrastate transaction. 

When we got through reading the North Portland Case and the 
other cases, even though I was born a few miles from this capital, I 
thought I knew something about constitutional law. I confess I know 
nothing about it now, after I read these cases. Nor can I understand 
the majority opinion at all. And the dissents confused me that much 


more. 
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So I read these cases. I am a lawyer in New York. Several hun- 
dred people around the United States depend on me to give them 
advice and I don’t know what to say. When I heard you were con- 
sidering this problem, I thought I would come down here. You have 
no idea how the critical the problem is. The only way interstate com- 
merce can survive for smal! business is this: If they don’t attempt to 
collect, we won’t pay them. And that is how we will live. But if 
they make any serious effort to try to collect any of these taxes, or 
make the small businesses make returns, we are closed. 

We are faced with the following problems: We are asking the 
Department of Justice if it is all right for us to get together and agree 
not to send any salesman in any States, as a collective arrangement 
of manufacturers, in order to save ourselves. Would that be a viola- 
tion of the antitrust laws? If not, we are going to appeal to Congress 
to say the small-business men can get together and agree they won’t 
go into States, where going in renders them taxable. We are going 
to have meetings in New Y ork soon. 

If we deny the retailers of the United States the privilege of travel- 
ing salesmen, they are going to be denied a lot. The retailers in Mr. 
Cox’s State of Georgia need to meet these salesmen frequently. Other- 
wise, they have got to make trips to New York or Chicago, at great 
expense to themselves. It is a double-edged sword. Moreover, if they 
don’t see all the goods in the market, they are not being serviced 
properly. So if they want to cut out the traditional traveling sales- 
man, which has been part of the American life in the ms inufacturi ing 
and small-business operations, fine. We will try to do it. We will set 
up market weeks in New York and you come in, and we will have a 
contract saying this is a New York transaction, pick up your own 
goods, and pay for them in the State of New York, or the State in 
which they are manufactured. Otherwise, we don’t want to have any- 
thing to do with you. 

Now, that is a horrible panacea. This is one of the ways in which 
we thought of getting out of this. 

Another w ay might be if this Conference of State Tax Commission- 
ers get together, and they decide to have uniformity, at least let their 
uniformity extend to the exclusion of transactions which involve the 
mere entrance to the State of a traveling salesman as the sole activity 
upon which they consider that they have a right to tax the business 
that is done as a result of that sale. 

Well, I had some correspondence with your staff here, Senator 
Sparkman, and I asked them questions. Nobody has the answer. 
Harvard professors of law haven’t got the answers. I communicated 
with them. I asked a simple question : If you come in the State—a 
manufacturer in the State of Alabama sells 100 dozen overalls to a re- 
tailer in San Francisco, and the retailer came to Alabama and bought 
it, and the manufacturer shipped to California, is that a transaction 
which the State of California could claim, the mere shipment out of 
Alabama? Nobody entered the State. That is question No. 1. No- 
body can tell me after reading these cases whether that sets up a tax 
liability situation. 

Now, case 2. Let’s assume that the transaction involves a delivery 
of the goods i in Alabama to a representative of the California retailer 


who picks up the goods and takes it out of the State himself. Is that 
a taxable transaction ? 
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Let’s take the third case, in which we have a salesman who picks up 
an order in California, sends it here, but we give the goods to an agent 
in the State of Alabama of the California retailer. 

Now, nobody seems to know what is an interstate transaction. And 
everybody slurs over these words, including the Supreme Court. Mr. 
Cox uses words like “activities in our State.” Somebody says, “en- 
gages in interstate commerce.” Well, there is no such thing as inter- 
state commerce unless there is an activity of a sense that we recognize 
under the decisions up to now: maintenance of headquarters, people 
employed within the State to do work there, permanently residing. 
That constitutes interstate activity if you want to stretch the formula. 
But, absent that, the mere citizens going from one State to another 
would make the seller liable to the other State. 

You have to remember, if you read some parts of the Oregon case 
properly, it is entirely conceivable that if you visit Macy’s in New 

ork, Senator Sparkman, and buy an article and take it home with 
you, Macy’s has done business in Alabama, under these decisions. 
Now, suppose Macy’s sends it to you by the mail. That is a sure case. 
And heaven forbid if Macy’s ever had anyone go through the State 
and hand you a catalog—they are in trouble. 

Now, under all three of these possibilities, authorities have ruled 
that the tax situation applies. We don’t know. But we are cer- 
tainly in the position where we cannot afford the liability. As a mat- 
ter of business sense, our CPA’s tell us, since this decision in the North 
Portland case, they must put on their statements, if they want to be 
honorable accountants, there is an unknown liability of taxes to some 
35 States. And that liability may affect the credit of many of our 
manufacturers. And I am in a conference now as to how they will 
handle that question. 

Are we going to take up all 35 cases again and go back to the Su- 
preme Court on 35 new cases? That is what some of my clients are 
asking me to do, but they haven’t got the money to pay for it. 

I don’t know how we are going to get out of it, except that if Con- 
gress right now—if there would be an expression or enough pub- 
licity given to these hearings, so some of the State-taxing authorities 
and legislatures now looking for new revenue would find this is a 
Pandora’s box, trying to get it from interstate transactions, particu- 
larly from small manufacturers whose only contact with the State is 
a traveling salesman—if they would direct it from corporations that 
do have institutions within the State and limit it there, there wouldn’t 
be any breakdown in interstate commerce as far as small business is 
concerned. And the Supreme Court of the United States—the ma- 
jority doesn’t know there is small business, because no man could have 
written this decision and said it wouldn’t hurt. It would not be an 
unreasonable requirement, says the majority—it is expected to be the 
basis of the trend of earlier decisions that corporations would recog- 
nize they might have to have tax directors who would handle 35 States 
and make returns for 35 States and pay taxes for 35 States. 

The Supreme Court is of the opinion, as many people in the United 
States are, that most of the corporations in this country are large 
corporations and have big budgets for tax departments whereas 90 
percent of the American corporations are small business. I think the 
record should be repeated over and over again. The business of the 
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United States is conducted by small corporations. Yet the Supreme 
Court and some Members of Congress and some of the press, too, deal 
with the problem of small business as if it 1s a small thing we are 
talking about, and the only news on the business page is General 
Motors and the like. ‘ 

Well, that is a small peanut in American industry. Small busi- 
ness is big business in the United States, even if the Court doesn’t 
know it. If the Supreme Court doesn’t know it, the Senate 1s smart 
enough to have a committee and institution where we can turn to. 
That is to the credit of the Congress. But it is one thing to have a 
forum, and another thing to get results. And like the fellow who 
has a day in court—here Iam. I am making my appearance. I will 
go back to New York and make a report to my conferees waiting, 
representing 9 percent of all the apparel manufacturers in the United 
States, waiting on me. And I don’t know what to tell them. 

I wrote a letter to Mr. Stults and asked some questions. He was 
clever enough not to try to answer them. He said, “I don’t know if 
I can answer that, but we will take it up.” I said somebody better 
give me an answer. The Department of Justice has not yet responded 
to my request for an interpretation of the antitrust laws, as to my 
threat to close up the salesman business of apparel selling in the 
United States. And I want you to know the little peanut manufac- 
turer that does $700,000 volume a year has about 150,000 invoices. 
There are listed in the census of the United States some 100,000 
corporations in the cotton apparel textile industry alone. They range 
from people that employ 5 people, to 2,000. That is the range. 

Now, within that area they ship several billion dollars worth of 
goods to the people of the United States to wear. They are manufac- 
tured in local plants in States, and they are sold through salesmen 
who travel the country. That is how the business is done, because the 
retailers are spread all over the United States. There isn’t a hamlet 
in the United States that doesn’t have a store that sells apparel. It 
could be a crossroads country store, a large department store. And 
they are called upon by traveling salesmen. 

Now, if everyone of these manufacturers is going to be required to 
allocate a portion, according to Mr. Cox and his brethren’s formula, 
they will have to hire fancy accountants like Price Waterhouse to 
help them out, I can’t interpret the decisions of one State. I would 
hike to know what small manufacturer, who does $700,000 volume 
and has 100,000 invoices to account for, can hire somebody to give 
an opinion on the proper way to file returns in 35 States. I know 
one thing: he is not going to pay it. And it is going to be your job, 
Mr. Cox, to collect it, as you have been doing for years. And I sup- 
pose you may be able to come to New York and sue us, or to Alabama 
and sue some manufacturer, or you may attach a receivable. But 
that will only start another case, and we may get back to the Supreme 
Court, and somebody with half a brain will find out what happened 
here under this decision. 

The only thing that I want to impress upon this body is this one 
sentence. Up to now, the reason why we have not broken down in 
interstate commerce with small business is they have not attempted 
to collect. Now that they are emboldened by the North Portland 
Cement case, they are going to go to town. And now the trouble 
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starts, because if we lived in this twilight zone that we have been in 
for 20 years, as to whether a transaction is or is not interstate, when 
an ordinary traveling salesman goes in—well, only the big fellows 
would get hit, and they have the money to pay it. We are not here 
to consider them. This is a small-business meeting. But the small 
business didn’t make any returns or pay. And now they are going to 
try to collect. 

I received in my office, last week, copies of questionnaires. We 
opened a tax department. We got questionnaires from individual 
members, sevral hundred of them from different States, asking us to 
fill out these questionnaires. What do you do in the State when 
you come in and it says if you fail to fill it out you may be assessed a 
penalty? Well, that frightens the little manufacturer. What's he 
going to do? He would have to go back and hire somebody to go 
through his records to answer these questions. And, if, as a result 
of that questionnaire, they send him these documents, the returns, then 
they tell him in some States he has to pay for the last 6 years, now that 
the North Portland Cement case came out—they are holding him for 
6 or 10 years, back taxes with penalties and interest. 

Well, I don’t know. Whoever decided in the chambers of that 
august body across the street that this is how the framers of the Con- 
stitution decided that business would go on between the States, that 
the smaller merchant be required to fill out 48 possible returns soon 
and hire experts in 48 States, I don’t know. I don’t think they in- 
tended to. Perhaps some case may come up and make the decision 
instead of 6-3, 5-4 the other way. That is the only thing we are 
betting on. 

But maybe the Senate Small Business Committee could make a rec- 
ommendation that favors the action either by States, to get together, 
and uniformly apply a rule, and in addition thereto, state that they 
should exclude from such coverage any transactions involving the mere 
passing through of a salesman, or set up some formula, not only appor- 
tionment formulas, but formulas or definitions of what constitutes 
activity. And if you eliminate the minor activity of a traveling sales- 
man from the possibility of considering that an activity by uniform 
State action, I think our problem might be solved. That is the only 
suggestion I have to make at this time that I think this body can 
handle. 

The Cuarrman. Well, thank you, Mr. Feldman. 

You keep searching for the answer, and if you find it, pass it on to us, 

Mr. FetpMan. Well, my only recommendation—if the States would 
get together, the Governors, or the tax commissioners, would agree to 
eliminate from their legislative requirements or their interpretations 
or rulings or regulations any reference to the fact that tax liability ac- 
crues merely because a traveling salesman went through, I think we 
would eliminate the problem of the small businessman in a majority of 
cases. 

The Cuarrman. Thank you, Mr. Feldman. 

Mr, Leonard EK. Kust—is he here? Perhaps he just stepped out. 

Mr, Robert Phelps, president of Phelps-Roberts, automotive parts 
wholesaler, Washington, D. C, | 

All right, Mr. Phelps, we are glad to have you with us. You may 
proceed in your own way. 
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STATEMENT OF ROBERT PHELPS, PRESIDENT, PHELPS-ROBERTS 
CORP., AUTOMOTIVE PARTS WHOLESALER, WASHINGTON, D.C. 


Mr. Puetprs. Thank you. 

My name is Robert Phelps. I am very appreciative of this oppor 
tunity to come before this committee to testify. I am here on behalf of 
the Automotive Services Industry Association, the National Associa- 
tion of Wholesalers, and myself. I am an automotive parts and equip- 
ment wholesaler in Washington, D.C. My firm is the Phelps- Roberts 
Corp. We operate in a trading area composed of the District of Colum- 
bia and 8 nearby counties in Maryland and Virginia, As you can see, 
this will be a serious problem for us. 

My business, which is typical of approximately 12,000 such firms 
in the Nation, is in the automotive market, and we are definitely a 
small business. We employ less than 100 people in my firm. 

At the present time, to the best of our ability to measure it, about 
20 percent of our office, clerical, and accounting time is spent not in 
working to further our business interests, but in keeping records, fil- 
ing records, working on complicated forms, and in one way or another 
working for the Government. 

It seems obvious that the effect of the recent Supreme Court rulings 
is going to be very harmful to small business. It cannot help but in- 
crease the nonproductive labor costs through more and more record 
keeping and reporting which will be forced on us. It will mean that 
we will be more and more dependent on consultants, accountants, and 
lawyers, who, up to now, have been a luxury in our business rather 
than a necessity. 

I am sure that this committee is aware of the facts that in the auto- 
motive-parts business, we have been waging a battle of survival in this 
post-war period ag 1inst the large integrs ated manufacturers who have 
become known as the Big Three. If left alone to compete under the 
free enterprise system, to which our Nation owes its industrial prestige, 
we will either fall by the wayside or will prosper according to our 
own ability to compete. However, when, by executive rulings, admin- 
istrative ruling, or court decisions, court interpretations, where in 
many cases laws are made rather than interpreted, we are forced to 
absorb and pass on additional and unwarranted costs, we, as a busi- 
ness group, will be sacrificed to the growing trend of fewer and larger 
enterprises. 

I believe that it is a truism that the people of the United States, 
and the industrial community in particular, owe a debt to small busi- 
ness, for over the years they have kept competition in the marketplace. 
When small business is forced from the scene, free and open competi- 
tion usually leave, too, to a marked degree. 

In the last national elections, I was personally gratified to see both 
political parties evidence a strong willingness and desire to help small 
business, And in not too many months since then, small business has 
been harassed at a tempo far exceeding anything I have seen in my 
25 years of business. 

It seems that the application of the recent Supreme Court rulings 
will definitely mean additional inflation as the cost. of additional 
nonproductive work has to be passed on to someone. 
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In addition to this inflationary effect, it can only add impetus and 
help to the ever-growing monopolistic type of large integrated firm 
that is already doing business in 50 States, and is set up to absorb, 
without too much additional cost, this new burden which small busi- 
ness is not set up to. 

I trust that chis committee will find some way to help us out of our 
dilemma, so that we may go on doing business, as we like to in Amer- 
ica, with no fear of State lines, tariffs, customs, or embargoes, in our 
pursuit of the free enterprise markets. 

I would like to thank the committee for this opportunity to be 
heard. 

The Cuatrman. Thanks to you, Mr. Phelps. 

Mr. Stults, any questions ? 

Mr. Srurrs. Now, you told us how many States you were doing 
business in; is that right ? 

Mr. Purves. That is right, three. 

Mr. Srouurs. Do you feel that if you are forced to pay taxes in all 
these States you may contract your activities, or in some of those cases 
do you do so little business it would not make it worthwhile to fill out 
and pay the taxes? 

Mr. Puerrs. Well, not in my particular case, because our business 
is’fairly equally divided between Maryland, the District, and Vir- 
ginia. I would say, however, I do have a separate corporation in 
Virginia, and part of our business is done through both firms. Now 
the firm in Virginia also trades in Maryland and the District of Co- 
lumbia. It would complicate terrifically our setup, because a lot of 
the merchandise that we sell to Virginia and some of the services 
they sell back that we don’t have, are done on sort of a cost basis, 
You might say it is a cost-plus basis, and, actually, there is no profit 
there. And how we could be taxed on a transaction on which there 
is no profit to start with, I don’t know. I think we would be more 
or less at the mercy of State taxing authorities, and it could become 
very complicated for us. 

Mr. Struurs. Thank you. 

The Cuatrrman. Thank you, Mr. Phelps. 

Mr. A. S. Thomas, Jr., president of Thomas, Field & Co., a whole- 
sale dry-goods firm, Charleston, W. Va. 

Come around, Mr. Thomas. 


STATEMENT OF A. S. THOMAS, JR., PRESIDENT, THOMAS, FIELD & 
CO., CHARLESTON, W. VA. 


Mr. Tuomas. Senator Sparkman, I appreciate the opportunity of 

appearing here, sir. : 
y name is ALS. Thomas, Jr. I am the president of Thomas, Field 

& Co., a wholesale dry goods firm, located in Charleston, W. Va. 
It is gratifying to me, as well as the representatives of many small 
business firms in our State, to have as a member of the Senate Select 
Committee on Small Business, our senior Senator, the Honorable 
Jennings Randolph. I am here today to express to you gentlemen 
my serious concern about the probable impact on small business of 
the recent Supreme Court decisions which apparently make us vulner- 
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able to indiscriminate income taxes by the various States and by 
some cities. 

The more I study this matter and the more I discuss it with other 
businessmen, the greater the danger I see in this to future business 
expansion, and even to the survival, of the small businessman. I defi- 
nitely agree with Justice Felix Frankfurter’s opinion that the cost of 
keeping all kinds of records and paying lawyers to study the various 
tax laws, in addition to paying several different income taxes will be 
a serious—if not fatal—burden to the small businessman. 

This is very clearly true in the case of soft goods wholesalers, like 
myself, whose main contribution to the American economy is to keep 
open the distribution pipeline from manufacturer to retailer. Well 
over 60 percent of the total retail distribution in this entire country 
is provided by the small retailer, not the giant chains and large de- 
partment stores. 

A wide variety of factors are used by different States in setting the 
basis for taxation ; some are based on inventory, some on payroll, some 
on sales volume. 

Many wholesalers have told me that if this situation develops, they 
will discontinue servicing States in which they do a rather small 
volume of business. Do you think that this will benefit anyone? 
Large numbers of small- and medium-sized retailers may suddenly 
find their sources of supply cut off. If this happens, many business- 
men—like these retailers—who do not think that they will be affected 
by this ruling, which, in effect, levies taxes on interstate commerce, 
will find it much more expensive to operate and thus take a direct 
personal interest in why there was not more effective protection 
afforded them. 

Even those States which may be inclined to think of this type of 
taxation as a quick and easy solution to their financial problems might 
find that their total income from taxes will decrease, rather than 
increase. 

The costs of collection may, in some instances, run two to six times 
the amount of collections according to a Harvard Business School 
study. Any businessman who would make financial decisions on 

rounds as dubious as that stands a good chance of becoming a former 
usinessman. 

Since this committee is the official spokesman for the small busi- 
nessman, I urge you gentlemen to request the Supreme Court to 
clarify the present chaotic situation which arises from its recent de- 
cisions—and_ to do so as soon as possible—before many of the States 
start actions which will result in expensive and long drawn out 
litigation. 

f the law is not clear enough for the Supreme Court to make more 
specific interpretations, then I think it is the responsibility of this 
committee to insist that Congress enact the necessary additional legis- 
lation which will enable the small businessman to survive. 

Senator, before I left home, I asked my auditor to give me an idea 
of how many tax forms we filled out last year. And he reported that 
in the State of West Virginia alone it was necessary for us to fill out 
804 forms. We do business in five States. That would make it possi- 
bly—we might have to fill out 4,000 forms, which, as you know, would 
be an expensive and difficult proposition. I would like to suggest for 
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the record an article that appeared in the Harvard Business Review, 
November-December 1958, by Mr. Paul Studensky and Gerald J. 
Glasser, entitled “A New Threat in State Business Transactions”—I 
should like to suggest that be included in the record of this com- 
mittee, sir. 

The Cuareman. Thank you. That will be done.* 

Mr. Tuomas. Thank you. 

The Cuarrman. Mr. Thomas, you heard the suggestion made— 
several different ones—that there might be a solution to this through 
agreement among the States themselves. What do you think of that? 

Mr. Tuomas. I think that is quite possible, particularly if they 
could come up with some sort of an agreement as to what constitutes 
business—doing business in the State. If all the States would agree 
that the mere fact that a traveling salesman went through your State 
to solicit orders did not constitute, for tax purposes, business, I think 
that would very readily simplify this whole matter as far as we are 
concerned, sir. 

The Cuarrman. Well, I am afraid you place an impossible condition 
upon them. Because, as you know, for years and years and years, 
courts and lawyers and clients, just about everybody else, have been 
trying to define doing business. I used to practice law. And I have 
never seen a case yet where the two sides could agree as to what consti- 
tutes doing business. It seems to me that every case must almost 
almost stand on its own feet. 

Mr. Tuomas. Well, certainly 

The CHarmman. Let me ask you this. Is this a correct inference 
from what has been said here today by the various representatives of 
business—small business primarily—you do not mind paying taxes to 
the States, but you don’t want to pay duplicating taxes ? 

Mr. Tuomas. That is correct. 

The Cuarrman. And you don’t want to be harassed with the task 
of filling out great masses of forms to comply with a widely varied 
system imposed by the different States? 

Mr. THomas. 7 hat is the very statement, sir. And I should like to 
also add, if I may—we would like to know what the rules are before 
we get into the game. 

The Cuamman. Well, of course, I would presume that if the Gover- 
nors were successful in working out an agreement, it would be some- 
thing that everybody would understand. 

Mr. Tuomas. And the difficulty, and the harassment of filling out 
the forms also adds to the cost which necessarily must be passed on. 

The Cuatrman. Of course, if you had a uniform system, in which 
the forms would all be the same—— 

Mr. Tuomas. I can’t answer that. I am not a lawyer, sir. 

The Cuairman. Well, that isa big “if,” too. 

Mr. Tuomas. Yes, sir. 

The Cuarrman. Well, thank you very much, Mr. Thomas. We 
appreciate your coming here and being with us. 

Now, let me ask, Is Mr. Kust here now ? 

And Mr. Groves is not here yet, is he? 

- Well, I will ask you to wait just a few minutes. 











.., § See app. X, p. 211, for reprint of the article referred to. 
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It is apparent that we are not going to be able to complete the 
hearings this morning. We will have to have an afternoon session, 
because I believe Mr. Kust may have understood that he was to testify 
this afternoon. And Professor Groves, from the University of Wis- 
consin, is coming in on a plane that I believe arrives about 1 o’clock. 

We are trying to find a suitable committee room over in the Cap- 
itol, because the Senate is in session, and I expect there will be votes 
during the afternoon, and we would like to find one over there. 

We haven’t been able to locate the committee room yet. But I am 
going to suggest to you a tentative meeting place, F-82. That is on 
the ground floor of the Capitol. 

If we are not able to get that room, we will have a notice posted 
there for you, and I suggest the time for the meeting at 2:30. The 
committee will stand in recess until that time. 

(Whereupon, at 12:55 p.m., the committee recessed, to reconvene at 
2:30 p.m., the same day.) 


AFTERNOON SESSION 


The Cuatrman. Let the committee come to order, please. 

The Senate is in session, and I am not certain we are going to have 
other Senators with us or not. I think most of them are under the 
impression that we finished this morning. But as I announced before 
we recessed, there are a couple of witnesses that we have not been 
able to hear, and possibly a third one; I am not sure. 

Mr. Kust. 


STATEMENT OF LEONARD E. KUST, GENERAL TAX COUNSEL, 
WESTINGHOUSE ELECTRIC CORP., PITTSBURGH, PA. 


The CuatrmMan. We are very glad to have you with us, and we 
will be pleased to hear from you. Just present your case as you see 
fit. We have the paper that you prepared, and you may read it in 
full or insert it in the record and talk off the record—any way you 
want to. 

Mr. Kusr. Thank you, Senator. 

The Cuarrman, I haven’t read the paper, and it might be well for 
you to do that. 

Mr. Kust. I think I will do that. 

The Cuarrman. Fine. 

Mr. Kusr. My name is Leonard Kust. I am general tax counsel for 
the Westinghouse Electric Corp. 

And, Senator Sparkman, I think it is an honor to have been in- 
vited to appear before this committee. 

Needless to say, I cannot claim to be a representative of small busi- 
ness. Your staff director, Mr. Stults, however, approached me with 
the thought that as head of the tax department of a large multistate 
company I might be able to offer some enlightenment on the matter 
of the difficulties and the cost of compliance with the income tax laws 
of the many States in which we do business. 

The Cuatrman. Even though your company is not a small busi- 
ness, it does business with a lot of small businesses ? 
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Mr. Kusr. Yes, we do. And this is a matter of considerable inter- 
est to us. I have, as has my predecessor, Mr. Elkin, devoted a lot of 
time to this problem of State taxation of income from interstate busi- 
ness, large and small. 

Your staff director thought that our own experience might provide 
some gage by which to measure the administrative burden which will 
be imposed on small business by the enlarged exposure of interstate 
commerce to State income taxes resulting from the recent Supreme 
Court decisions. And wishing to be helpful in the matter, and having 
a great interest in it, I was glad to agree to appear. 

The Cuarrman. We appreciate that. 

Mr. Kust. I should like at the outset to make clear my position, 
and that of Westinghouse, in this matter. We do not object to pay- 
ing our fair share of State and local taxes wherever we do business. 
Such taxes are a proper and necessary cost of doing business in an 
organized, stable, and progressive society. We do not believe that 
interstate business is entitled to immunity from income or any other 
nondiscriminatory State and local tax. We do believe, however, that 
interstate business should not, by reason of its contact with several or 
many taxing jurisdictions, be subjected to a cumulative burden of 
taxes which exceeds the taxes borne by intrastate business. This, 
wé think, would be detrimental to the development of a strong national 
economy and in contravention of basic equity. Double or multiple 
taxation is a recognized evil, not only on the interstate level but on 
the international level. International business is given relief from 
double taxation, though it is sometimes only partial and imperfect 
relief, through tax treaties and the foreign tax credit. 

Interstate business was, for the first 150 years of the Republic, 
given substantial immunity from State tax under the interstate com- 
merce clause of the Federal Constitution as interpreted by the courts. 
Since the middle 1930’s the Supreme Court has, however, though with 
some backing and filling, progressively relaxed the earlier prohibition 
against State power to tax interstate commerce, so long as the tax 
imposed was not one which, if imposed by other States connected with 
the commerce, would result in a cumulative burden greater than im- 
posed on local commerce—the so-called multiple-burden doctrine. 
The recent Supreme Court decisions are a significant new step in 
this direction. 

I believe other witnesses are more qualified than I to define the 
scope of the new decisions and I shall not go into this. With the per- 
mission of the committee I should like to submit for the record an 
article in the April issue of Nation’s Business, which gives my views, 
for what they be worth, on the scope and significance of the new de- 
cisions, and I have attached a reprint of that article in my statement. 

The Cuarrman. That will be included in the record.® 

Mr. Kust. I should like here instead to address myself to what I 
understand the committee expects of me—information as to the ad- 
ministrative difficulties and costs of compliance with State income tax 
laws by a multi-State business. 

All States imposing taxes on net income or measured by net in- 
come and applicable to interstate business have sought to avoid multi- 
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® Reprint of article by Mr. Kust appears as exhibit 2, p. 62. 
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ple-burden taxation by the use of some kind of formula for allocation 
of income. This is an alternative to the foreign tax credit and treaty 
approach by the Federal Government in the international field and 
it has become firmly imbedded in State tax legislation. 

The difficulties and costs of compliance, aside from the burden of 
the tax itself, encountered by a multi-State business arise primarily 
from two sources: (1) the diversity among the States in their provi- 
sions for determining the total net income of the business and (2) the 
diversity among the States in their formulas for allocating a portion 
of total net income of the business as income subject to tax. 

The burden imposed by this diversity is, in my judgment, an exces- 
sive one. Westinghouse is registered to do business in all but 2 of the 
49 States. 

The CuHatrMan. How about the 50th? 

Mr. Kusr. We are also not registered in the prospective 50th. So 
that will be 3 of the 50 States we are not registered in. 

We pay income taxes to 34 States, 10 cities, and the District of 
Columbia. ‘The cost of compliance—not the cost of the taxes but 
the cost of determining the amount of these taxes—cannot be ascer- 
tained exactly, but an analysis made to this end shows that our cost 
of “ey aaen is on the order of $170,000 per year. This is in- 
curret 

The CHarrman. Let me stop you right there to get something 
clear. 

_ Westinghouse is registered to do business in all but 2 of the 49 
States. 

Now, if you are registered in a State to do business, you are subject 
to taxation in that State for the business that you do regardless of the 
Supreme Court decision ; isn’t that true? 

Mr. Kusr. Yes. The Supreme Court decisions do not affect us 
except in a marginal way, perhaps in some of our operations. 

The CuHairman. The cost of compliance that you referred to simply 
means the cost of keeping up your accounts and filing your accounts 
in all of these States already and again without vabetaen to the 
Supreme Court decision ? 

Mr. Kusr. That is correct. But I believe our cost of compliance 
isa pertinent gage, because this is the kind of thin 

The CuHarrMAN. You are using it to typify what the average busi- 
ness would be up against who is brought under this by reason of these 
decisions ? 

Mr. Kusr. Yes, sir. 

The Cuarrman. Allright. Go ahead, please. 

Mr. Kusr. Now, this cost is around $170,000 per year—and actually 
I think that figure is very conservative. It is not easy to determine 
exactly what this cost is, because after all we have to comply with 
many other taxes besides these State income taxes, and this had to be 
done on allocation of costs incurred as well in complying with other 
taxes. So, I feel that this figure is a very conservative figure, and 
it is incurred to pay State and local income taxes ranging from $2 
to $3 million a year, depending upon our net income. 

Thus, the cost of compliance is about 7 percent of the taxes paid. 
This is, in my judgment, entirely too much. I don’t think that any 
State administration, or the Federal administration, would tolerate 
anything like such a cost in collecting taxes. 
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Yet, on the taxpayer’s side, in complying with the various taxes, 
we incur this percentage of the tax bill as just a compliance cost. 
This cost of compliance increases relatively as the business decreases 
in size, since the cost of compliance remains about the same, if the 
same number of States are involved, regardless of the size of the 
business or the size of the tax paid. If the number of States in which 
business is conducted is substantially diminished, the cost will, of 
course, diminish, but it wouldn’t be a proportional matter unless 
there is a very substantial reduction in the number of States in which 
I operate. 

I think it is valid to observe that the cost of compliance to a small 
interstate business would be relatively greater than to the large inter- 
state business. If the cost is excessive for large business, as I believe 
it clearly is, it is probably indefensible so far as small business is con- 
cerned. 

Here is, I believe, the heart of the problem. Interstate businesses, 
large or small, should pay a fair and nondiscriminatory share of the 
cost of government in the States in which they do business. But the 
cost of compliance should not itself constitute such a burden on inter- 
state business that it interferes with the free development of a national 
economy. It might well become such a burden in the case of the 
small- and medium-size businesses which will be mainly affected by the 
new Supreme Court decisions. 

The solution of this problem is, I believe, clearly within the consti- 
tutional competence of the Congress under the interstate commerce 
clause. I believe, moreover, that only the Congress can satisfactorily 
solve this problem by eliminating the diversity among the States in 
determining net income from interstate commerce and in allocating 
such income. 

Based upon the experience of my company, I believe that the elimi- 
nation of this diversity is feasible, that it would not disrupt the rev- 
enues of the States, and that it would substantially reduce the present 
high cost of taxpayer compliance. 

Turning first to the determination of net income, we find that, in 
complying with the diverse requirements of the 45 taxing jurisdictions 
to which we pay income taxes, we must make 342 separate adjust- 
ments to our net income as determined for Federal income tax pur- 
poses. If the Federal return net income were used in all cases with- 
out adjustment, we find that the tax would be about the same in all 
cases 7° and generally somewhat increased. Our total tax bill to these 
45 jurisdictions imposing a net income tax would be increased by 
about 6 percent, which we would be willing to accept to achieve uni- 
formity. In using Federal tax net income as a uniform base, some 
adjustments might have to be made where the 14th amendment or 
some other constitutional provision might require adjustment, but 
careful consideration should be given to whether any such adjust- 
ments are really required and they should be kept to the unavoidable 
minimum. 

Let me turn now to the burden of compliance imposed by diversity 
in allocation formulas. The most widely used formula is the so-called 





1 Making allowance in the case of the 18 States which permit deduction of the Federal 
income tax by assuming that without this deduction the State’s tax rate would be approxt- 
mately halved. (Footnote supplied by Mr. Kust.) 
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Massachusetts formula which applies an average of three fractions 
to net income to yield the portion of net income “subject to tax by the 
State. The three fractions are (1) property in the State over prop- 
erty everywhere, (2) payroll in the State over payroll everywhere, 
and (3) sales or Seki in the State over sales or receipts everywhere. 
This would be a reasonable formula if it were uniformly applied. But 
it is not. 

While there are some variations in the property fraction used, on 
the whole the property and payroll fractions are reasonably certain 
and uniform. Complete uniformity would be desirable. It is the sales 
fraction, however, which is mainly the source of complexity, lack of 
uniformity and excessive compliance burden. The numerator of this 
fraction is variously defined as sales negotiated in the State, the so- 
called point of negotiation; sales shipped to customers in the State, 
the so-called point of destination; sales shipped from stocks in the 
State, the so-called point of origin; and combinations or variations 

of these criteria. It can be seen at once that this provides not only « 
bewildering complexity, but also the possibility of multiple burden 
or of escape from tax. A bizarre example illustrating these possi- 
bilities which has been making the rounds of tax meetings is the case 
of a steel manufacturer with a pl: int located astride the Pennsylvania- 
Ohio State line. Ohio uses “point of origin” in the numerator of its 
sales fraction for purposes o7 its franchise tax, while Pennsylvania 
uses “place of negotiation” for purposes of both income and franchise 
taxes. The steel company found to its dismay that, with its manu- 
facturing plant and shipping facilities in Ohio and its sales office in 
Pennsylvania, all of its sales were being included in the numerator 
of both Ohio’s and Pennsylvania’s sales fraction. By simply re- 
arranging its plant to put the shipping facilities in Pennsylvania and 
the sales office in Ohio, it has succeeded in excluding all of its sales 
from allocation to either Pennsylvania or Ohio. This story may be 
apocryphal, but it is a clearly practical possibility, as it would be in 
the case of plants located on either the New York-Pennsylvania, the 
New York-Connecticut or the New York-M: assachusetts borders. 
New York, like Ohio, is essentially a “point of origin” State while 
the neighboring States mentioned are “negotiation” States. 

Returning, however, to the cost of compliance, the varying sales 
fractions present a really formidable task of application. W ith the 
thousands of sales invoices generated by a business of any size the 
assignment of such invoices to States, in accordance with the varying 
definitions of the several States that may be connected with any par- 
ticular invoice, is a task so monumental and so susceptible of clerical 
error that in our company we are compelled to use the most advanced 
electronic data processing machines to handle the job. Our latest 
system of processing the sales data, worked out after a study and 
analysis extending over many months by a team of tax and electronic 
data processing experts, employees 87 codes, three of which must be 
punched on an IBM card with respect to every invoice issued. With 
carefully worked out programing procedures these IBM cards are 
then processed by a Univac computer to give the sales allocation to 
each of the taxing jurisdictions. Our prior system used 371 codes 
and depended more heavily on clerical work, but the system was so 
cumbersome that simplification through reduction of some of the 
variations was necessary, even at an increase in our tax liability. 
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If the sales fraction were determined by a uniform definition the 
complexity of compliance would, of course, be substantially elim- 
inated. While considerable tabulating would still be involved, this 
could be done without additional procedures or cost at the time sales 
analyses are made for other than tax reasons. In our judgment, a 
uniform sales fraction would eliminate our present cost of compliance 
with respect to sales allocation. 

For many years, and especially recently, there have been efforts 
to persuade States to adopt uniform laws for the allocation of net 
income. Virtually all study groups, such as that appointed by the 
Governors’ Conference, the National Tax Association, the Comp- 
trollers’ Institute, and others, agree that the most desirable allocation 
formula is the three fraction “Massachusetts formula,” using in the 
main sales shipped to customers in the State as the numerator of the 
sales fraction, that is, “point of destination.” 

In view of the fact that the State in which the plant, warehouse or 
sales office is located shares heavily under the property and payroll 
fractions, it is reasonable to recognize in the case of the sales fraction 
the interest of the State in which the customer is located, rather than 
the interest of the State where the goods originate or where the sale is 
negotiated. This would not necessarily work to the detriment of the 
States which now employ “point of origin” or “point of negotiation.” 
It is too large a task to redetermine our sales allocation to these 
States on a “point of destination” basis, but in the State of our largest 
operations, Pennsylvania, we judge that it would receive about the 
same allocation of our sales on the “destination” basis as on its present 
“negotiation” basis. This might not be the case with all the States, 
but some transition arrangement could be worked out to prevent 
disruption of revenues. 

If an allocation formula based on a uniform definition of property, 
payroll, and sales were used by all States imposing an income tax on 
interstate commerce and if it were applied to net income as determined 
for Federal income tax purposes without adjustment, the cost of 
compliance by interstate business, large or small, would, I believe, be 
acceptable. 

But this will not happen if it is left to the State legislatures or the 
judicial process. Neither are well suited to the task and offer no 
real hope of tangible progress toward uniformity in this field. The 
Congress must, in my judgment, as it has been implored to do by the 
Supreme Court on several occasions, assume the task of accomplish- 
ing this under the power conferred upon it by the interstate commerce 
clause of the Federal Constitution. Thank you very much. 

The Cuarrman. Thank you, Mr. Kust. It is a very interesting 
statement. 

I was interested in your discussion of the formula. I was going to 
ask you the question—I am not sure whether you answered in here or 
not—if you believe that it is feasible to work out some kind of uniform 
provision through the Governors’ Council, was as proposed this morn- 
ing. I notice you say it will not work if it is left to State legislatures 
or to the judicial process ¢ 

Mr. Kust. Well, I feel that the conflict of interest among the States 
in securing what each by its own judgment feels is its fair share of 
interstate income would just about preclnde complete agreement 
among 49 or 50 States, as it may soon be. 
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There would certainly be States that would insist upon some varia- 
tion in what would otherwise be a uniform formula and as soon as you 
introduce the variations, you create the problems of compliance that 
I have been talking about. 

Mr. Srutrs. Mr. Kust, along that line, I have been told that the 
New York State Taxing Commission and the legislature would prob- 
ably be rather loathe to accept your “point of destination” definition 
of sales, since there is an estimate that they might lose some $20 
million ‘by having it where the goods are shipped rather than the 
_ of negotiation.” So it might be a little bit too much to expect 

a State legislature in New York to give up the $20 million. 

I assume that is your point. Is that right, Mr. Kust? 

Mr. Kusr. Yes. I know of no reliable study, or really indeed of 
any study, that attempts to assess what the differences in revenue 
might be if all of the States used “point of destination” as I have 


.suggested, or if they all uniformly used one of the other possibilities. 


It is really a monumental task to make such a determination. And 
I think, therefore, the States, all being pressed for revenues, and 
having great difficulty in balancing their budgets, would be unwilling 
to take a chance that if they change it might reduce their revenues, 
and thereby create a fiscal crisis. 

The CHairmMan. Do you believe that Congress has the constitu- 
tional right to enact a law of uniformity on the States. 

Mr. Kusr. I believe it does have. And I think the Supreme Court 
has indicated—although not always in majority opinions, sometimes 
only in dissenting opinions, as was the case with Mr. Justice Frank- 
furter’s dissenting opinion in these cases—by its invitation to Con- 
gress to come in, “that it regards the Congress as having the power 
to impose uniformity under the interstate commerce clause. 

The CHatrMan. You don’t get that in this decision except in the 
dissenting opinion ? 

Mr. Kusr. That is correct. 

The Cuarrman. And the minority was holding to the old rule of 
the interstate commerce clause, which gave to Congress the exclusive 
right to regulate that. But that was the three-man part, whereas 
the six-man part said that it was not an undue burden on interstate 
commerce, and, therefore, the States could lexy the tax. 

Now if that is the holding of the Supreme Court, I can't quite see 
the Supreme Court turning around and saying that Congress can 
legislate as to how these States or whether or not these States can 
levy a tax. 

In other words, it seems to me that we are brought—if the Supreme 
Court is going to adhere to these decisions—it seems to me that we 
are br ought to the point of almost having to rely upon some kind of 
an agr eement to be worked out among the several States. 

Mr. Kvsr. Well, that would not be my interpretation. But I cer- 
tainly would not say that that might not be the eventual position 
taken by the Supreme Court. What the Supreme Court did in these 
cases was, on the basis of assuming a fair allocation, to decide whether 
or not the States, with that assumption, have the power to tax. 


The Cuatrman. Yes, I will agree with you that they did hold that 
in there. 


Mr. Kusr. Right. 
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The CuatrMan. But do you think Congress can set up a formula 
that would be a fair allocation / 

Mr. Kusr. Well, I think that if it is made clear to the Supreme 
Court that the diversity among allocation formulas creates substan- 
tial risk of multiple burden, because of the diversity in the allocation 
formulas, that that creates an interstate commerce c ‘Tause question, and 
on that basis Congress could regulate the allocation formulas. That 
is my own judgment. I think that is permissible under these cases, 

The Cuairman. Mr. Stults has just called my attention to a couple 
of sentences in the majority opinion that might imply that, because 
Mr. Justice Clark, in handing down the majority opinion, says this: 

Commerce between the States having grown up like Topsy, the Congress mean- 
while not having undertaken to regulate taxation of it * * *.” 

Now, I suppose we could infer from that that Congress might have 
regulated it, but that they are giving this right to the States only in 
the absence of Federal legislation. That would be your construction ? 

Mr. Kusr. Yes; that would be my construction. 

The CHarrman. Well, it may very well be justified by that back- 
handed statement. 

Mr. Kvsr. Plus the fact, Senator, that if Congress does not act, 
or if there is not a substantial and early progress ‘through action by 
State legislatures, there is bound to be an enormous amount of litiga- 
tion over the fairness of allocation formulas, and the courts are going 
to be flooded with cases involving this question. 

The CHatrmMan. Yes; I can see that. As I said this morning—I 
don’t suppose you were there at the time—TI said that it seemed to 
me that we have a situation now calling for every single case to be 
decided upon its own facts, each one having to stand on its own feet. 

Mr. Kust. In the cases before the Supreme Court, in order to raise 
the pure question of whether the States may tax income from inter- 
state commerce at all in the circumstances presented, no question was 
raised about the fairness of the allocation formula. 

The Cuairman. That is one of the very first things that Justice 
Clark pointed out, wasn’t it ? 

Mr. Kvusrt. I don’t think in future cases that would be true, the fair- 
ness of the allocation formula would be raised each time. 

The Cnarrman. Particularly if a company had to undergo multiple 
taxation among several States, where you might get that overlapping 
or duplicating of the tax. 

Mr. Kvusr. Another problem which I visualize is a difficulty on the 
part of the Supreme Court in dealing with the problem of the fairness 
of allocation formulas. I think the Court has indicated in prior cases 
that if a formula used by a State is fair, in the sense of that same 
formula being used by all other States, then it is all right, and it does 
not address itself to the question of whether there is diversity among 
the States so far as these allocation formulas are concerned. — So that 
if a taxpayer should find himself, like my example of the steel manu- 
facturer, in the position where he is havi ing all of his sales allocated 
to two States, there is some question as to how he would bring that 
problem before the Supreme Court. He could take up Pennsylvania 
in one case, and the Supreme Court, looking at its allocation formula, 





11 Decisions Nos. 12 and 33 (Mr. Justice Clark). See app. I, p. 81. 
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says, “Well, looking at this alone, it is fair, and that is all that is before 
us.” 
And then the taxpayer would bring up Ohio and they would say the 
same thing for Ohio. He would be exactly where he was before. 
There would be some problem of one way or another interpleading the 
States to bring them before the Supreme Court, and that, of course, 
is a very complex subject, and just exactly how available a remedy of 
that kind is is not at all clear. 

Mr. Stutrs. Particularly so if you had some 40 States to bring into 
a consolidated proceeding ? 

Mr. Kust. Yes. 

The CuairMan. But it could be done, couldn’t it, maybe in an equity 
proceeding ? 

Mr. Kustr. Well, there is the Dorrance Estates case that I recall from 
my law school days involving estate taxes where his estate claimed 
that Mr. Dorrance was domiciled in Florida, but Pennsylvania, and 
still another State, insisted he was domiciled there, and all three of 
them levied estate taxes. The estate never did succeed in getting the 
three States before the Supreme Court in order to iron the thing out. 

Mr. Stutts. New Jersey got its share of the Campbell’s soup, as I 
remember that case. 

Mr. Kusr. I am not sure I recall that, but that was one of the cases 
that raises the question of how far you can interplead States in that 
kind of a situation. 

The Cuatrman. Let me ask you this. What would be your com- 
ment on this kind of a suggestion that you have heard made, that this 
decision, these decisions, might be helpful in encouraging or giving 
some incentive for the development of businesses within the States 
themselves, instead of having this absentee ownership business. 

Mr. Kusr. Well, I am not sure that I am prepared to give an answer 
offhand on that. It might have that effect, in the case of a small busi- 
ness which would, rather than have to wrestle with the problems of 
the different tax laws, just decide that, “Well, let’s stick to our own 
home State.” Now, I don't know whether that is good or bad. Gen- 
erally speaking, I would say that that is bad. 

The CuarrmMan. And let the business in other States be organized 
as a separate company ? 

Mr. Kusr. Yes. But that could be costly from other points of view, 
and it can be most costly from the Federal tax point of view to create 
more companies. 

The CuarrMan. Yes. 

Any more questions? 

Mr. Stunts. No. 

The Cuarrman. Thank you very much, Mr. Kust. 

__We are very glad to have your testimony. If you have any further 
ideas to give us, we would welcome them, because we are searching. 

We will include in the record at this point Mr. Kust’s article re- 
printed from Nation’s Business of April 1959, to which he referred 
earlier in his testimony. 
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(The article follows :) 
EXHIBIT 2 
[Reprinted from Nation’s Business, April 1959] 
Tax DecIsIonN—WHaAT NEW STATE LEVIES ON BUSINESS WILL MEAN 
By Leonard E. Kust™ 


The U.S. Supreme Court has just handed down significant new decisions on 
the power of States to tax income from interstate business operations. 

Businesses throughout the country will feel the impact of these decisions, but 
most vitally affected will be medium and small companies which sell in several 
States. 

The Court’s rulings may force some firms to change marketing methods and 
adopt expensive new techniques of record-keeping for apportionment of net 
income. 

As Justice Felix Frankfurter declared in his dissenting opinion in one of these 
important cases: 

“To subject these corporations to a separate income tax in each of these States 
means that they will have to keep books, make returns, store records, and engage 
legal counsel, all to meet the divers and variegated tax laws of 49 States, with 
their different times for filing returns, different tax structures, different modes 
for determining ‘net income,’ and different, often conflicting, formulas of appor- 
tionment.” 

The practical effect of these recent decisions, however, may be more limited 
than is revealed at first glance. The new decisions on State taxing power came 
in the companion cases of Northwestern States Portland Cement Co. and Stock- 
ham Valves & Fittings, Inc., followed a week later by cases involving Brown- 
Forman Distilleries Corp., ET & WCN Transportation Co., and Olan Mills, Ine. 
The Court held that: 

“Net income from the interstate operations of a foreign corporation may be 
subjected to State taxation provided the levy is not discriminatory and is 
properly apportioned to local activities within the taxing State.” 

In framing the Constitution the Founding Fathers perceived that unrestricted 
trade among the States was essential to the health of the Union. To serve this 
purpose they gave the Federal Government power to regulate interstate com- 
merce. 

Recognizing that the power to tax was the power to destroy, Chief Justice 
Marshall in the case of Brown v. Maryland in 1827 held that the interstate 
commerce clause limited State power to tax interstate commerce. Since then 
the role of the Supreme Court in a large measure has been molded through 
efforts to find a proper balance between the taxing power of the States and the 
need for a unified national economy. 

The demand for the Supreme Court to exercise its role as arbiter in this field 
has seemed to come in waves. The Court’s decisions in the past 25 years have 
described a full cycle. Until the middle 1930’s the Court, generally speaking, 
subordinated the States’ taxing power to freedom of interstate commerce. 
Then, for the next decade, it swung to a view permitting a broader State power 
to tax interstate commerce, limited only by the multiple-burden doctrine. This 
doctrine said a tax must not be one capable of being imposed with equal right by 
every State connected with the commerce and thus result in a cumulative burden 
greater than imposed on local commerce. But by 1951 the Supreme Court 
appeared to have abandoned the multiple-burden test and to have reverted to its 
earlier restrictive attitude toward State power to tax. 

In recent years, however, the rising tide of State revenue needs has impelled 
State legislatures and tax administrators to reach for revenues through the full- 
est exercise of their taxing powers. As a result, the constitutional power of the 
States to tax has again come under judicial scrutiny. The Supreme Court last 
year in the so-called Michigan Property Tax Cases sustained nondiscriminatovy 
real and personal property taxes on Government contractors, measured by the 
value of U.S. Government-owned property they used. 

This reflected a new liberal attitude which has now been extended to State 
power to tax interstate commerce. : 


122 The author is general tax counsel of Westinghouse Electric Corp., a director of Tax 
Executives Institute, Inc., and editor of the Tax Executive. 
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The Northwestern States Portland Cement Co. and Stockham Valves & Fit- 
tings, Inc., cases respectively involved attacks on the Minnesota and Georgia 
income tax laws. In each instance the taxpayer was a nonresident corporation 
maintaining only sales-soliciting offices in the State and carrying °n its business 
wholly through interstate commerce. 

Justice Tom C. Clark, delivering the majority opinion, emphasized the impor- 
tance of the cases by announcing that 35 States “impose direct net income taxes 
on corporations.” Attesting further to the Court's concern over its action is the 
fact that three other separate opinions were written, one concurring and two 
dissenting. 

The majority opinion and Justice John Marshall Harlan’s concurring opinion 
labor to demonstrate that the new decisions are only an application of an undis- 
turbed, direct line of prior decisions. It is likely, however, that most observers 
will agree with Justice Frankfurter that the “decisions break new ground.” 

Unfortunately, the decisions have left many unresolved questions. 

The majority takes great pains to point out, “it is beyond dispute that a State 
may not lay a tax on the privilege of engaging in interstate commerce,” citing the 
1951 case of Spector Motor Service v. O'Connor. This case involved Connecticut's 
tax on the privilege of doing business, measured by apportioned net income from 
Spector’s wholly interstate business. 

Thus a distinction devoid of economic reality is erected. Where the business is 
wholly interstate, a tax directly on fairly apportioned net income is valid, but a 
tax on the privilege of doing business measured by fairly apportioned net income 
is invalid. This distinction is further confirmed in the ET & WCN Transporta- 
tion Co. and Olan Mills, Inc., cases. It can only mean that States must be care- 
ful to label their net income levies correctly. 

Some States may be unable to do this because their constitutions limit them 
to franchise or privilege taxes. 

In addition, the Court did not make plain whether a company may be taxed if 
it has no sales office in the State. By dismissing on procedural grounds the 
appeal of Brown Distilleries Corp., however, the Court left standing the imposi- 
tion of an income tax by Louisiana where the taxpayer had no sales office in the 
State but sent salesmen regularly in the State. 

On the other hand the Court implied in its majority opinion in the Northwest- 
ern and Stockham cases that casual and irregular entrance into the State by 
nonresident salesmen would not sustain a tax on net income from interstate 
commerce. It should follow that making sales with no personal sales solicita- 
tion within the State would not subject a company to the tax. But the extent 
of the activity required within a State to sustain a tax on net income from inter- 
state commerce remains unclear. 

The approval of a tax on net income from interstate business where only a 
sales office is maintained within the State or where salesmen travel regularly 
into the State, is, however, a significant enlargement of power to tax. What, 
as a practical matter, does it mean? 

In appraising the practical effect of the Court’s action it must be recognized 
that the major sources of revenue from interstate commerce are the 500 or so 
largest business enterprises. Generally speaking, these companies engage in 
such a range of activities in most States that they are already subject to tax on 
their income in these States. 

Thus, the impact of the decision is likely to be mainly felt by those medium 
and small businesses which do an interstate sales business through sales office 
or salesmen regularly traveling into the State. Businesses having no ware- 
houses or stocks of goods in a State, no service activities or other intrastate 
business have generally heretofore avoided payment of State income taxes. 

Even those corporations which will be affected will find that in at least 8 of 
the 35 States with net income taxes, the tax is a privilege tax and therefore can- 
not be applied. In at least 14 of the remaining States the statutes or regulations 
are so worded that the tax is substantially inapplicable to net income from in- 
terstate commerce, at least where there is no sales office in the State. The busi- 
hesses on which taxes will be imposed may find comfort in the Court’s admoni- 
tion that the levy must “be properly apportioned to local activities within the 
taxing State. * * *” 

In the 35 States imposing net income taxes or taxes measured by net income 
on corporations, the most widely adopted method of figuring the tax base is the 
so-called Massachusetts Formula. This formula measures net income arising 
from business conducted in the State by applying to total net income the average 
of three fractions: property in the State divided by property everywhere; pay- 
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roll in the State divided by payroll everywhere; and sales or receipts within 
the State divided by sales or receipts everywhere. 

It may reasonably be concluded that the sales fraction will determine the tax 
imposed under the latest decisions. If the property or payroll within the State 
is significant, the business would no doubt have incurred tax under earlier de- 
cisions. Thus, property and payroll are likely to be insignificant factors. 

How a State determines the numerator of the sales fraction often is biased 
by the State’s economy. Definitions used are sales negotiated in the State, 
sales shipped in the State, sales shipped from stocks in the State or combinations 
of these criteria. The resulting variety of sales fractions presents opportunities 
for tax avoidance. The marketing organizations of the large corporations are 
not always mobile enough to take advantage of the opportunities for tax avoid- 
ance provided by the allocation formulas. Medium and small corporations, on 
the other hand, may be able to recast their marketing methods to avoid the 
impact of the new grant of tax power. 

Thus, the impact of the decision and the new revenues to be raised may not 
be as great as at first appears since, first, the tax imposed must be a tax on net 
income itself, not on a privilege or franchise measured by net income; second, the 
business must be wholly interstate, no intrastate business must be involved since 
this itself provides under prior law a basis for taxing the interstate business, 
as is already generally the case with the large multistate businesses; third, the 
businesses affected will be mainly the medium and small companies; fourth, the 
wording of the statutes and regulations of a number of States make its present 
tax inapplicable; fifth, the apportionment formulas moderate the burden of the 
tax and in many instances provide opportunity for substantial avoidance. 

Of the burdens regarding tax returns and records and tax apportionment men- 
tioned by Justice Frankfurter, the application of the apportionment formulas 
is perhaps the most formidable. The property and payroll fractions present 
no special problem aside from the work involved. 

But the sales fraction is another matter. The bewildering variety of defini- 
tions for the sales numerator must somehow be simplified so that appropriate 
entries may be made on the order forms and from there carried to the invoices 
to permit determination of the dollar volume of the numerator for the various 
States. 

Unless the business is small and simple, this generally means some system for 
coding every invoice. 

Considering the thousands of invoices generated by a business of any size, 
this is a task so monumental and so susceptible to clerical error that large com- 
panies use the most advanced electronic data processing machines to handle it. 

What will the medium- and small-sized businesses that cannot afford these 
techniques do? 

Uniformity in allocation formulas would greatly simplify the task but the 
States are reluctant to incur a period of uncertain revenues through the use of a 
formula different from that now employed. So little progress is to be expected 
from voluntary action by the States. 

Action by Congress, which clearly has authority under the commerce clause, 
would seem to be the only hope. 

But Congress has shown little inclination to enter the field. We may, there- 
fore, expect considerable litigation in this field. 

‘ > } ‘ 7O°0 . 2c . 
The Cuarrman. Professor Harold M. Groves, professor of eco- 


nomics, University of Wisconsin. 


STATEMENT OF HAROLD M. GROVES, PROFESSOR OF ECONOMICS 
AND PUBLIC FINANCE, UNIVERSITY OF WISCONSIN, MADISON 


WIS. 


The Cuarrman. Mr. Groves, we are glad to have you with us. You 
just proceed in your own way. 

Mr. Groves. I apologize for having only one copy of my prepared 
statement. I had to get it up in a hurry. I will give it to you, 
because I will give it informally, anyway. 

The Cuarmman. All right. The entire statement will be printed 
in the record following your oral presentation. 
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Mr. Groves. Thank you. I am Harold M. Groves, professor of 
economic and public finance at the University of Wisconsin. My 
interest and qualifications in this subject are partly a matter of some 
doctor’s dissertations which my students and I have worked on in the 
field which I choose to call conflict of laws. And at one time 
ae the war period I served as chief of staff to a group which 
made a Treasury-sponsored study of intergovernmental fiscal rela- 
tions, at Mr. Cox and I have served together on the committee of 
the International Tax Association on this subjec t. 

I am not a constitutional lawyer, however, and I do not propose 
to attempt to indicate the mistakes of the Supreme Court in this 
<¥ nor what an ideal formula should be. I am more interested 
in how to obtain a solution, and in the solution itself. In other 
Seite, my principal interest is in procedure. 

In doing this I will bring in a few things which may not be strictly 
relevant to the committee on small business. And I will be brief. 
The reason I bring them in is, I think this is part of a larger problem. 
Iam here on my own representing myself only. 

There are cases in human affairs where a group of parties, acting 
together in unison, can improve their position by one course of action, 
or policy y, whereas if they acted independently, their own best inter- 
ests would probably dictate another policy. An outstanding case 
of this that I aways cite is that of merchants closing on Sunday. If 
they all close, they gain, because they have the leisure and lose very 
little trade. It is hard to get them all to act in unison unless there 
is coercion, because any one of them that stays open on Sunday gets 
a bonanza out of this. I think the State situation with regard to this 
problem is somewhat similar to this. 

First of all, I would like to outline three or four issues in what | 
call this field of conflict of law. The first one is the apportionment 
of income of interstate business, or apportionment of interstate busi- 
Peake it that way—for purposes of come, franchise, and other 
tax laws. It is a very big and complicated subject with three or four 
major subheads, the first ‘of which is: The jurisdiction of the tax in- 
volves a question of, when is the company doing business in other 
States—although that isn’t just the same question ; whether or not 
it has to be an establishment; or whether it is sufficient to have activi- 
ties or even merely customers. 

The question of whether they can all tax the Ladies’ Home Journal 
which is sold in every State in the United States, whether it has of- 
fices in those States, does advertising in those States, or has only a 
subscription list in those States. That is only the first question. 

The second question is: What constitutes a unitary business? Here 
involved are such questions as whether or not a corporation could in- 
corporate a local part of its operations in a subsidiary, and escape 
a State tax—or at least State apportionment. And that can get into 
such things as agents in the State that are controlled by contract in 
terms of advertising—whether or not that sort of thing constitutes a 
unitary business. 

Then there is the third question of what income should be ap- 
portioned. 

Generally, it is said that real estate income and securities income, 
unless the securities are used in the business, would ordinarily not 
be apportioned. 
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In the case of the securities, they may be taxed somewhere, and 
that raises the question of definition of corporate domicile. It could 
be where the company is incorporated ; it could be where the company 
has its principal office; it could be where the company has the largest 
proportion of its business. 

_ And then, finally, there is the apportionment formula itself, which 
involves the choice of the factors and their interpretation, which is, 
of course, major. 

And the case of the sales factor, which is one of the most difficult 
to interpret, the question of whether the sale is from or to, whether 
the sales follow the point of shipment, or the customer, or several 
other possibilities. 

Now, to get a little off the subject, I suggest in my paper that in 
this area there are two or three other related problems, one of which 
is multiple taxation of personnel income. I hope you will bear with 
me on this, because it is a little off the subject. It comes in later 
again. Here we have States that tax on the basis of the domicile of 
the taxpayers; States that tax all the income that arises in the State, 
whether it goes to residents or nonresidents; and some that tax both. 
We have several definitions of residents, including domicile itself, 
and what the lawyers, I guess, would call residence itself, and then 
the-mere presence of the taxpayer in the State, and so forth. 

And this results in the anomaly of some cosmopolitan individual 
having to pay income tax on the same income in several States. This 
is a process not calculated to win respect for the income tax or the 
Federal system or indeed for the beneficence of providence. It is a 
very irritating experience which a good many people have had a few 
times in their lifetime. 

The third problem is related to the first, and that is the question 
of whether a State can tax interstate commerce in its pure form. 

This has been a mess. I presume these decisions in a way look 
toward more definitive answer to this question. But it is here that 
the Supreme Court has cut the tortuous trail, and the critics have 
been very caustic, claiming that it is an “Alice in Wonderland” area 
of constitutional law. 

Then, finally, a conflict between States and Federal Government: 
You have this whole immunity question, immunities of Federal prop- 
erty and business from State taxation. 

Now, just a word about the importance of this problem. So as 
far as I know, there has never been any research which has attempted 
to summarize the sort of thing Mr. Kust gave us, attempted to sum- 
marize the total effect of these conflicts of laws on State revenue, on 
the unfairness of competition, and on irritation. I suggest—and this 
is an opinion—that the problem is sufficient to deserve considerably 
more attention on the part of the Federal people, including Congress. 

I think there are probably harder ways to increase national produc- 
tivity and output, and that the problem is increasing all the time. 
The State taxes are destined to be greater, interdependence is getting 
greater, and I don’t think we can re-Balkanize the United States. 
And then we have the Supreme Court's decisions, which are adding 
to the problem. 

Now, finally, in my paper I attempt to get to this question : In what 
direction do we turn to find a solution? And I suggest several agen- 
cies and possibilities. 
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The first one is the Supreme Court, which has been relied upon 
considerably. And I quite agree with Mr. Kust on that—that we are 
not likely to get a safe solution in this direction for three reasons. 
The first is that the Supreme Court’s approach is essentially negative, 
in that what it attempts to do is to rule out State actions which are 
off the plantation, so to speak; that is, are clearly unreasonable. This 
is not calculated to develop the kind of a code which I think is re- 
quired for the convenience and certainty of business in this area. 
The Supreme Court has moved in the direction of not thwarting the 
States, and it is understandable, due to the State’s pressure for reve- 
nue. But they could be right, and at the same time, in terms of over- 
all interest, the States could be wrong in extending their jurisdictions. 

The second and third points are well known: that the Supreme 
Court operates on a specific point when it arises. This is very good 
in some areas. But again it doesn’t work toward a comprehensive 
code. And in the third place you get the changing personnel on the 
Court—and this accounts in considerable part for the inconsistencies 
and undependability of the product. 

The Court has been the first to recognize this, I may say, with no 
disrespect for the Supreme Court involved. 

Now, a second possibility is the States acting independently, or 
with some pressure for uniformity from organizations that promote 
uniformity, like the bar association. I also doubt that there is a solu- 
tion at the end of this trail because, as Mr. Kust said, the States have 
somewhat conflicting interests. They are absorbed with their short 
run self-interest, and in addition are disinclined without prodding to 
put the work into this that is really needed to hammer out a result. 

In the third place, there is Congress. And I know there are a lot 
of people who think that congressional action in this area is overdue. 
I think there is some limitation here, too. 

In the first place, I think I should answer the question that you 
asked Mr. Kust as to whether or not the Supreme Court would sustain 
a congressional code. It would be anybody’s guess. It would be 
doubtful. 

Second, this is a very big job in terms of detail, as I indicated. 

And in the third place, it is a hot potato in terms of public rela- 
tions, interstate public relations, in this respect. And I shouldn't 
blame Congress if it were rather loath to take it on. 

Well, there is a fourth possibility. And this is the one that I hope 
to promote. And that is, that what we need here is interstate coopera- 
tion with congressional intercession, as I call it, or congressional 
prodding. 

Now I think the States—maybe they will never achieve a satis- 
factory result even under these conditions—but I think the States 
should be given an opportunity, through conference, compromise, and 
contract, to put their own house in order in this area. 

Now the intercession, I would hope, might come from a Federal 
agency that was designated for this purpose which would prod the 
States, and the agency in turn would be prodded by Congress to get 
moving in this area, lest further and more severe sanctions be around 
the corner. 

Now I note that many of our international problems of conflict 
have been settled by international agreements, and suggest that it 
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oughtn’t to be more difficult for the States of North Carolina and 
South Carolina to get together than for the United States and Fin- 
land. I am afraid that is a little bit of a sanguine statement, how- 
ever, because you do have to have multiple agreement in this case, 
or should have, and if it were to be by compact—and I think this 
is virtual, too—it has to be something with some permanence, and 
it has to receive the sanction of Congress, just as a treaty would. 

But I think that, before Congress would want to take hold of this 
hot potato, this is an avenue that should be tried, and I also think 
that something should be done. And this seems to me to be the next 
step in a reasonable procedure in this area. 

So in conclusion I will say these two or three things. 

First, that I don’t think there is going to be a satisfactory solution 
of this problem from the judiciary source. 

Second, that I think the problem of State taxation in a national 
economy, getting more national, is of sufficient and growing impor- 
tance not to be neglected any longer. And as I say, this seems to me 
to be a sort of a middle road that is reasonable in terms of procedure. 

Now I have submitted only the skeleton of an idea. If I had had 
the time, and I thought this were to be followed up, I should like to 
have suggested some meat and bones for the skeleton, such as what 
might be an agency, either new or one of the older agencies. 

In other words, what I hoped to do here was to interest you in an 
idea. 

The CuarrmMan. Did you hear the question I asked Mr. Kust a while 
ago about the possibility of this being good, in that it would give some 
incentive to the creation of small businesses within the State rather 
than across the State line? I have heard that idea advanced. 

Mr. Groves. Yes, and I react. negatively to that, Senator. That is 
what I call re-Balkanization. That is, I think it would be unfortunate 
if we were to have barriers at State boundary lines in our economy. 
I think legitimate promotion 

The Cuarrman. In other words, you think this flowing across State 
lines is a normal thing. 

Mr. Groves. A normal] and a benificent process. 

The CHarrman. Yes. 

Any questions? 

Mr. Srouvts. Just following that through, there has been some ques- 
tion raised, however, whether a large interstate corporation might be 
able, through the guise of interstate commerce, to come in a State and 
not assume the burdens of government which are borne by the home- 
bred small business. I think Senator Sparkman had in mind that, 
prior to this decision, there was a possibility of an exempt business 
coming in and having an unfair competitive advantage over a small 
homebred outfit. 

Mr. Groves. I am entirely in accord with the idea that interstate 
commerce should pay its way, that there should be no discrimination 
between interstate commerce and local business, either way, plus or 
minus. 

Mr. Sruurs. Thank you. 

The Cuairman. Of course, it seems to me there are some conflicts 
here, as you point out in your paper, not altogether conflicts of laws, 
but conflicts of philosophies, we may say. 
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Mr. Groves. Yes, and interest. 

The Cuatrman. Yes, and conflicts of interest. 

So it seems to me this is not all black or white, that there are some 
things to be said on both sides. 

Mr. Groves. Yes. And, of course, this is the big impediment to 
getting the States together. But the States appreciate that there is 
a problem here. And I think they should be prodded to come to an 
understanding. Possibly you would have to start on a regional basis 
and evolve. I think it 1s too big a step to jump from the Supreme 
Court’s admitted failure in this area to a Si ay ag code, that some 
further experimentation is necessary, and I think it would be very 
regrettable if we did nothing. And that is why I tried to suggest a 
middle course. 

Mr. Srutts. You don’t feel that the 40 or 50 years of work of the 
Commissioners on Uniform State Laws and their text on uniform 
division of income for tax purposes, which was submitted and ap- 
proved by the American Bar Association and the Council on State 
Government in 1957, represents a workable formula which Congress 
could enact fairly much in toto? 

Mr. Groves. Well, I would think that it would be rather dangerous 
for Congress to do it, certainly without very extensive consultation 
with State people. I think they would be courting a lot of trouble 
for themselves. This is a Federal problem in the sense of involving 
the Federal Government in relation to the States, and that they both 
ought to be in on the determination of policy. The Federal Govern- 
ment runs away with the ball. I think it is a shortcut which they 
would regret. Now I might be wrong on that. 

The Cuarrman. Thank you very much, Professor Groves. You 
have given us something to think about. 

If you have any further ideas, we shall welcome them at. any time. 
Your prepared statement will be included in the record at this point. 

(The statement referred to is as follows :) 


PREPARED STATEMENT OF HAROLD M. GROVES 


My name is Harold M. Groves and I am professor of economics and public 
finance at the University of Wisconsin. My interest and qualifications in your 
matter of inquiry are associated with the fact that my graduate students and I 
have worked together on several doctoral dissertations in the area which I choose 
to call conflict of laws. In addition I served as chief of staff that worked on a 
Treasury-sponsored study of intergovernmental fiscal relations and published a 
document on this subject in 1948. Also I have served on a committee of the 
National Tax Association which made some study of your problem. 

But I am not a constitutional lawyer and I do not propose to tell you where 
the Supreme Court has made its mistakes or what an ideal apportionment 
formula would include. My purpose here is not to indicate solutions but to 
suggest ways to find solutions. In other words I am principally interested in 
procedure. What I have to say may not all be relevant to a committee spe- 
cializing on the problems of small business and for this reason among others I 
shall be brief. I am here by invitation of the committee and I represent only 
myself. 

There are situations in human affairs where all parties acting in unison and 
cooperation can improve their position with one policy but each acting inde- 
pendently will do better following an opposite policy. A group of merchants 
agreeing to a Sunday-closing arrangement is a typical case of this. Any one 
merchant acting independently loses by closing, but if they all close together, 
they gain their leisure and lose very little in trade. Unison of action without 
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coercion is difficult to achieve because anyone who refuses to go along can reap 
a bonanza. The problem of the States in the conflict of laws is in many respects 


like this situation. 
FIELDS OF CONFLICT 


There are at least four more or less distinct fields in public finance in which 
conflict arises either among the States or between the States and the Federal 
Government. They are: 

1. Apportionment of interstate business for purposes of income, franchise, 
capital stock, and other taxes. This is a very large field and it involves among 
other matters: 

(a) The legal limits of a State’s jurisdiction to tax. When is a firm 
doing business in a State? Must it have an establishment there or are 
activities of salesmen or the mere presence of customers enough to give the 
State jurisdiction? 

(b) What is a unitary business? Can a company escape apportionment 
by incorporating its local business as a subsidiary ? 

(c) What income should be apportioned? Presumably income from 
securities will usually be excepted, but if these should be taxed at the 
corporate domicile, where is it? 

(ad) What factors should be used in an apportionment formula and how 
should they be interpreted? In the case of a sales factor, for instance, is 
it the point of delivery or the point of shipment or something else that 
should be decisive? 

2. There are also jurisdictional problems associated with the personal in- 
come tax: Some States tax income of residents only; others income arising 
within the State; and some both. Some give credits to residents for taxes 
paid elsewhere; others to nonresidents. There are a half dozen different provi- 
sions defining domicile or residence including the expenditure of a certain 
amount of time within the taxing State. The result of all this may be that 
a cosmopolitan individual pays State income taxes on the same income to several 
States. It is an experience which fosters disrespect for the income tax, for 
the Federal system and for the beneficence of providence. 

3. Outside the matter of apportionment but related to it, there is the ques- 
tion of whether or when States may tax interstate commerce in its pure form. 
It is here that the trail of the Supreme Court is particularly tortuous and the 
critics describe the product as an Alice-in-Wonderland phenomenon. 

4. Finally there is the large area of immunities of Federal property and busi- 
ness from State taxation. 


IMPORTANCE 


To my knowledge there is no research which tells us how important are these 
revenue-law conflicts either in terms of State revenues; in terms of unfair busi- 
ness competition ; or in terms of irritation. 

It is my opinion that they are important enough to deserve considerable 
more attention by Federal authorities including Congress. There are harder 
ways to promote income and output and the optimum allocation of resources. 
The reputation and continuity of our Federal system are at stake. State taxes 
are destined for greater importance and regional interdependence increases 


constantly. 
AGENCY AND PROCEDURE 


Thus far, protection of business and of fairness to the States has been left 
largely to the U.S. Supreme Court. This policy has several inherent weaknesses 
which the Court itself has been the first to recognize: 

1. The Court’s function is essentially negative. It confines its attention to 
what the States should be forbidden to do as beyond a reasonable exercise of 
their own discretion. It does not and cannot attempt to lead the States into 
common action which will, in the long run, best serve our overall economy. 
The Court has generally shown an increasing reluctance to thwart the States in 
meeting their revenue problems. It could be right in this and at the same time 
some of the States could be wrong (from the overall view) in overextending 
their jurisdiction. 

2. The Court deals with specific issues as they arise; this has its advantages in 
many areas but it is not calculated to produce a comprehensive code. 
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8. The specific points as they arise are dealt with by a Court which is changing 
in personnel; this accounts for some of the inconsistencies and undependability 


of the code. . 
The other main depository of responsibility in dealing with conflict of laws at 


present is the States themselves. Individually, at least, they are likely to be too 
attentive to their short-run interests and inadequately concerned with the massive 
detail of the problem. 

A third possible source of responsibility in dealing with conflicting problems 
is the Congress of the United States. There is much to be said for the view that 
comprehensive Federal legislation in this area is long overdue. But Congress it- 
self is ill equipped to master the detail of the problem and to deal with its highly 
sensitive public-relations aspect. 

Finally, there is interstate cooperation with Federal intercession. The State, 
with some prodding and assistance, should be given an opportunity to put their 
own house in order by the process of conference, compromise, and compact. The 
prodding and assistance should come from some Federal administrative agency 
which in turn is designated, prodded, and assisted by Congress. 

In the international field we have reduced tax conflict with many tax treaties. 
Since when has it become more difficult for the States of North Carolina and 
South Carolina to get together than for the United States and Finland? I know 
that tax treaties among the States would not be easy; for instance, they would 
have to be approved by Congress and thus would need to qualify as to national 
standards. They should in any event be given a trial. 


CONCLUSION 


There is a growing conviction that the major issues in the conflict of laws can- 
not be satisfactorily settled by judicial action. There is a growing conviction 
that the issues of State taxation in a national economy are too important to much 
longer neglect. Interstate cooperation with congressional intercession is the 
logical next step. 

I know that this is a skeleton proposal. More work than I have been able to 
give it is required to put meat on its bones. All that I hoped to do here was to 
interest you in an idea. 

The Cuarrman. Is Mr. Turner here now ? 


Mr. Turner, will you come around, please, sir ? 


STATEMENT OF CLARENCE L. TURNER, C.P.A., PHILADELPHIA, PA., 
CHAIRMAN OF THE SUBCOMMITTEE ON THE COORDINATION OF 
FEDERAL, STATE, AND LOCAL TAXATION OF THE PENNSYLVANIA 
STATE CHAMBER OF COMMERCE 


The Cuairman, We are glad to have you, Mr. Turner, and we will 
be glad for you to proceed. And let me suggest that you proceed, too, 
because I understand we will have a rolleall in about 5 minutes. 

Mr. Turner. Well, this has to do more with some comments Mr. 
Kust made, and also Mr. Groves. And it isa short statement. I think 
I would make better time if I read it. 

The CuairmaNn, All right, sir. 

Mr. Turner, Like other business organizations, the Pennsylvania 
State Chamber of Commerce is greatly interested in the recent Su- 
preme Court decisions concerning the taxation by the States of income 
arising In Interstate commerce. It is also vitally interested in the 
question of uniformity in the allocation of corporate income for State 
taxation and the burdens of State and local government taxes on 
corporations. 

ur subcommittee, of which I am chairman, has been studying these 
problems for many years. From time to time we have offered recom- 


mendations looking to the better coordination of Federal, State, and 
local taxation. 
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The great majority of the members of our State Chamber of Com- 
merce are small and medium size enterprises. They, as well as the 
large corporations, are materially affected by the manner in which 
State and local governments tax income. 

In considering this whole question, it is well to keep in mind that in 
addition to the corporation income taxes of about two-thirds of the 
States, many cities are also now taxing corporate income. Some of 
these cities, as in Ohio, are found in States which, as yet, have no 
corporation income taxes. Others, as in Kentucky and Missouri, 
have such taxes at both the State and local levels. The problems 
of taxing corporate income and allocating that income to particular 
jurisdictions are thus multiplied. 

Because of the many complications involved in the taxation of inter- 
state income and its possible effects on the selling and other activities 
of corporations, the problem should be thoroughly studied. I realize 
that committees of the National Tax Association, the Controllers’ 
Institute, the American Bar Association, and other professional organ- 
izations have been studying the problem for many years. In fact, I 
have been a member of some of these committees. 

The problem is far from simple. Yet there are those who would 
rush into the adoption of one proposal or another for Federal action 
to enforce uniformity or for the adoption of ill-considered measures 
by the States. 

The subcommittee of which I am chairman has reached agreement 
that if a uniform allocation act is to be enacted by the States, the pro- 
posed draft which is appended to my brief statement is the most 
satisfactory we have, as yet, seen.* This grows out of the con- 
sideration of numerous other proposals and continuous discussion 
with tax accountants, attorneys, corporation executives, and tax admin- 
istrators over the country. 

There is a danger that State practices may result in the multiple 
taxation of interstate corvorate income. There is a further danger 
that the States, in their eagerness for revenue, may unwisely and 
unfairly take advantage of their latitude in taxing interstate income. 

A rational, fair, and practicable solution should be sought. This 
will not be easy, in view of the many disagreements among State tax 
officials and corporate tax representatives over the best approach to 
the problem. 

It seems to us that it would be wise to air the issues involved and seek 
the advice of competent tax students who are able to visualize the 
problem from both the revenue and the taxpayer angles. Out of 
thoughtful study and debate there should evolve the best possible 
approach to the problem. 

Meanwhile, we would ask your consideration of the attached pro- 
posal as one which finds approval by many corporation tax men. 
Others have said that it may be far from perfect but that it is the 
most logical, practicable, and equitable proposal thus far advanced. 
We find, too, that other groups of tax men are endorsing a quite similar 
proposal in the event that the States adopt legislation on this question. 

Mr. Stults, may I answer a question that you directed to Dr. Groves 
with respect to the draft that has been approved by the committee on 


13 See exhibit 3, p. 74. 
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Uniform Laws Section of the American Bar Association, which, how- 
ever, did not go through the tax section. And that proposal is one 
which was drafted by a Dr. Pierce, Professor Pierce, of the University 
of Michigan."* And it is a negative allocation. 

In other words, if you can’t make a positive allocation to a State 
because of the fact that it does not tax a particular transaction, then 
it reverts to the home State, on the theory that if no other State can 
tax it, then the home State ought to tax it, which you will see will 
build up inequities and ‘multiple taxation if such an allocation is 
adopted. The allocation submitted by us is on the basis of making 
a positive allocation. 

Mr. Struuts. So the draft which is attached to your statement, Mr. 
Turner, does vary from the National Conference of Commissioners on 
Uniform Tax Laws? (Exhibit 3, p. 74.) 

Mr. Turner. That is right. And it is being submitted to them. 

The Cuarrman. And does this put the sales at point-of-origin or 
point-of-destination / 

Mr. Turner. Destination. 

Mr. Struts. So that if sales are not caught at destination, the com- 
pany does escape that portion of the numerator ? 

Mr. Turner. Insofar as the home State is concerned. Of course, 
I believe, in view of these Supreme Court decisions, that most of the 
States who do not have such a tax are going to get on the bandwagon. 

Mr. Sruurs. Well, this would be true also of the Commissioner’s 
scheme, in the sense that you call it negative, but it would be positive 
in that just about every State would clamp on to taxable incomes as 
far as they could. 

Mr. Turner. That is right, depending, of course, on business ac- 
tivity. And that is another situation that has to be ironed out be- 
tween the States, as Professor Groves has stated, and also Mr. Kust, 
that is, there should be uniform definitions of what is doing business 
in the various States, and what constitutes business activity. 

So there must be a uniformity in that regard, too. And probably 
that is a function that the Congress can perform, because it could 
jut a floor on what constitutes business activ ity in interstate commerce 
ina State. And in that way, the States then would all be required 
to have a definition of business activ ity that would meet the floor or 
that would be above the floor set by Congress. 

Mr. Struts. I know you have worked for the National Tax Asso- 
ciation and other groups. Do you share the pessimism of some of our 
other witnesses that it is unlikely that the States will sit down and 
break bread and make laws together ? 

Mr. Turner. Well, I think that before the advent of these decisions 
that it was more difficult than what it would now be. There is one 
State, which I shall not name, which had adopted the Pierce draft, 
and that is the only one that I know of that has. I appeared before 
the tax commissioner of that State, and then prepared a memo- 
randum for the Tax Commission, and they saw the error of their 
ways, and have made changes, more on the lines that we have here. 

The Cuairman. Mr. Turner, you haven’t requested it, but I assume 
you want this draft printed as an exhibit to your statement ? 


4 See app. V, p. 166. 
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Mr. Turner. That is right. 
The Cuarrman. That will be done. 
(The draft referred to follows :) 


ExHIBIT 3 
FINAL DRAFT OF A UNIFORM DIVISION OF INCOME For TAx Purposes Act ” 


SEcTION 1. As used in this Act, unless the context otherwise requires : 

(a) “Compensation” means wages, salaries, commissions and any other form 
of remuneration paid or accrued to employees for personal services. 

(b) “Financial organization” means any bank, trust company, savings bank, 
{industrial bank, land bank, safe deposit company], private banker, savings and 
loan association, credit union [cooperative bank], investment company, or any 
type of insurance company. 

(c) “Public utility” means [any business entity which owns or operates for 
public use any plant, equipment, property, franchise, or license for the trans- 
mission of communications, transportation of goods or persons, or the production, 
storage, transmission, sale, delivery, or furnishing of electricity, water, steam, 
or gas subject to Federal or State regulation.] * 

(d) “Sales” means all gross receipts of the taxpayer not allocated under sec- 
tions 3 through 7 of this Act. 

(e) “State” means any State of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any Territory or possession of the United 
States, and any foreign country or political subdivision thereof. 

Sec. 2. Any taxpayer conducting business activities both within and without 
this State, other than an activity as a financial organization or public utility or 
the rendering of personal services by an individual, shall allocate and apportion 
its income as provided in this Act. \ 

Sec. 3. Rents and royalties from real or tangible personal property, capital 
gains and losses, interest, dividends, or patent or copyright royalties, shall be 
allocated as provided in sections 4 through 7 of this Act. 

Sec. 4. (a) Net rents and royalties from real property located in this State 
are allocable to this State. 

(b) Net rents and royalties from tangible personal property are allocable to 
this State if and to the extent that the property is utilized in this State. 

Sec. 5. (a) Capital gains and losses from the sale or exchange of real property 
located in this State are allocable to this State. 

(b) Capital gains and losses from the sale or exchange of tangible personal 
property are allocable to this State if the property had a situs in this State at 
the time of the sale, or exchange. 

(c) Capital gains and losses from the sale or exchange of intangible personal 
property are allocable to this State if the property is primarily managed by the 
owner in this State, but if such place of management cannot be established, then 
if the chief administrative office is located in this State. 

Sec. 6. Interest derived from investments and dividends ™ are allocable to this 
State if the property is primarily managed by the owner in this State, but if 
such place of management cannot be established, then if the chief administrative 
office is in this State. 

Sec. 7. (a) Patent and copyright royalties are allocable to this State if and 
to the extent that the patent or copyright is utilized by the payer in this State. 

(b) A patent is utilized in a State to the extent that it is employed in produc- 
tion, fabrication, manufacturing, or other processing in the State or to the extent 
that a patented product is produced in the State. 


1% As revised by the Subcommittee on Tax Coordination of the Pennsylvania State Cham- 
ber of Commerce on Aug. 22, 1957, Sept. 12, 1957, Jan. 6, 1958, and Jan. 14, 1959. The 
original draft copy of a proposed Uniform Division of Income for Tax Purposes Act, on 
which these revisions were based, was prepared by Prof. William J. Pierce, of the Uni- 
versity of Michigan Law School, and was endorsed by the American Bar Association as 
well as the National Conference of Commissioners on Uniform State Laws. [Brackets] 
indicate matter which may need different treatment by the several States. These were 
contained in earlier draft. 

% Each State may wish to enact separate legislation to apportion and allocate the income 
of taxpayers subject to the control of its regulatory bodies. 

17 The committee points out that it is not in favor of taxation of intercorporate dividends. 
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(ec) A copyright is utilized in a State to the extent that printing or other pub- 
lication originates in the State. 

Sec. 8. All income except that allocated under sections 4 through 7 shall be 
apportioned to this State by multiplying the income by a fraction, the numerator 
of which is the property factor plus the payroll factor plus the sales factor, and 
the denominator of which is three—reduced by the number of factors, if any. 
having a zero denominator, that is, no applicable fraction. 

Sec. 9. The property factor is a fraction, the numerator of which is the aver- 
age value at the taxpayer's original cost of the real and tangible personal prop- 
erty owned and used in this State during the tax period and the denominator 
of which is the average value at the taxpayer's original cost of all the real and 
tangible personal property owned and used during the tax period. 

Sec. 10. The average value of property at its original cost shall be determined 
by averaging the values at the beginning and ending of the tax period, but the 
taxpayer may use or the [tax administrator] may require the averaging of 
monthly or quarterly values during the tax period if reasonably required to re- 
flect properly the average value of the taxpayer's property. 

Sec. 11. The payroll factor is a fraction, the numerator of which is the total 
amount paid or accrued in this State during the tax period by the taxpayer for 
compensation, and the denominator of which is the total compensation paid or 
accrued everywhere during the tax period. 

Sec. 12. Compensation is paid or accrued in this State if— 

(a) the individual’s service is performed entirely within the State; or 

(b) the individual’s service is performed both within and without the 
State, but the service performed without the state is incidental to the indi- 
vidual’s service within the State; or 

(c) some of the service is performed in the State and (1) the base of 
operations or, if there is no base of operations, the place from which the 
service is directed or controlled is in the State, or (2) the base of operations 
or the place from which the service is directed or controlled is not in any 
State in which some part of the service is performed, but the individual's 
residence is in this State. 

Sec. 13. The sales factor is a fraction, the numerator of which is the total 
sales of the taxpayer in this State during the tax period, and the denominator 
of which is the total sales of the taxpayer everywhere during the tax period. 

Sec. 14. Sales of tangible personal property are in this State if— 

(a) the property is delivered or shipped to a purchaser, other than the 
United States Government, within this State regardless of the f.o.b. point 
or other conditions of the sale; or 

(b) the purchaser is the United States Government, and the property is 
originally shipped from this State. 

Sec. 15. Sales, other than sales of tangible personal property, are in this State 
if and to the extent that the income-producing activity is performed in this 
State. 

Sec. 16. If the allocation and apportionment provisions of this Act do not fairly 
represent the extent of the taxpayer’s business activity in this State, upon peti- 
tion of the taxpayer [tax administrator] may permit, in respect to all or any 
part of the taxpayer’s business activity, if reasonable— 

(a) separate accounting, or 

(b) the employment of any other method to effectuate an equitable alloca- 
tion and apportionment of the taxpayer's income. 

Sec. 17. This Act shall be so construed as to effectuate its general purpose to 
make uniform the law of those States which enact it. 

Sec. 18. This Act may be cited as the Uniform Division of Income for Tax 
Purposes Act. 

Sec. 19. [The folowing acts and parts of acts are hereby repealed: 

(a) *_ * * 

(b) 2 2 

(c) * * *] 

Sec. 20. This act shall take effect ___ 


The Cuarrman. Any further questions? 

Mr. Srutts. No further questions. 

The CuHarrmMan. Thank you very much. 

We enjoyed the testimony, and thought it was very good. 
39265 O—59— pt. 1—-6 
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Prof. Jerome R. Hellerstein, attorney and professor of law at New 
York University, I am not asking you to testify without notice, but 
I knew you were here and I knew. you had been greatly interested in 
this matter, and we would be glad to hear briefly from you. 

Again, I am working under the shadow of a rolleall. 


STATEMENT OF JEROME R. HELLERSTEIN, PROFESSOR OF LAW, 
NEW YORK UNIVERSITY LAW SCHOOL, NEW YORK, N.Y. 


Mr. HeE.uerste1n. Senator, it might be helpful if I commented on 
one basic constitutional issue that has been raised. 

The Cuarrman. I would be very glad if you would. 

Mr. Hetierstern. The question is whether Congress has the power 
to provide that States may impose taxes on interstate commerce only 
if they adopt a particular uniform formula, or more probably as it 
would work, only if they adopt formulas which a Federal Commis- 
sion would authorize. 

The Cuarrman. In other words, whether or not we could prescribe 
a formula and require them to adopt it? 

Mr. Hevierstein. Right. I would suppose that there is no real ques- 
tion about that, sir. And the reason is this. Basically the history of 
the testriction under the commerce clause in respect to State taxation 
grows out of the provision of the commerce clause that Congress 
shall have the power to regulate interstate eommerce. Way back in 
the early days of our judic ‘ial history, with the famous old cases such 
as Gibbons vy. Ogden, the Supreme Court determined that, in the ab- 
sence of congressional action, there are some limitations on State 
taxation. And that is what this 150 years of controversy has been 
about. But I would suppose that it is perfectly clear that Congress, 
having the power to regulate commerce, just as it can regulate labor 
relations in respect. to interstate commerce, just as it can regulate 1 ‘ail- 
road matters, so Congress can quite clearly regulate the extent of 
State taxation of interstate commerce. 

We have some illustrations, as you probably will recall. For ex- 
ample, we know that Congress did exercise the power to broaden the 
power of State taxation vis-a-vis commerce. It granted to the States 
the power, long before the recent Supreme Court decisions, to impose 
unemployment insurance taxes upon corporations engaged in inter- 
state commerce. It is widely accepted that just as Congress, for ex- 
ample, can regulate interstate rates of railroads—and even go to the 
extent as the Supreme Court held in the Shreveport case of regulating 
intrastate rates, because of their impact on through interstate rates— 
so Congress can regulate the power of States to tax interstate busi- 
nesses. I would be glad to submit to you materials which I think 
would indicate rather clearly that Congress could take this step." 
Its wisdom is another matter. 

The Cuatrman. Now, let me say this to you. I would never have 
‘aised the question had it not have been for these decisions. 

In other words, I would have said in the beginning that Congress 
alone had the power to do that, and that the States did not. But these 
decisions say otherwise: they say the States have the right. 





iS See app. III, p. 135. for reprint from Harvard Law Review article by Jerome R. 
Hellerstein and Edmund B. Hennefeld, entitled “State Taxation in a National Economy”. 
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Now, I will admit that, as I read awhile ago, Justice Clark implied 
that there may have been a dual jurisdiction there, and that he was 
holding, as the Court was holding in this case, that the States could 
do it because C ongress had failed to exercise its jurisdiction. 

Mr. HeELuLeERsTEIN. Senator, you are putting your finger on one of 
the great political constitutional questions that was earlier debated 
in our history. There are some areas in which the power of Congress 
is exclusive. 

The Cuarrman. I was under the impression that that was true im 
the field of commerce—interstate commerce. 

Mr. HetierstE1n. This has long been recognized not to be true. 

For example, it has always been true that the property of an inter- 
state railroad is subject to State taxation. The recent Supreme 
Court decisions have broadened the area in which the States may act 
concurrently with Congress in the absence of the exercise of congres- 
sional power. This concurrent power, at least in some areas of State 
taxation of the commerce, has long been recognized. The problem 
has been that the States have not been permitted to impose undue 
burdens on the commerce in the absence of congressional action. 
And basically, what these decisions have been doing has been to pin- 
point what constitutes an undue burden. But once Congress moves 
into the situation, Congress, 1 think, unquestionably can free the 
States of particular commerce clause restrictions in this area. 

Mr. Sruurs. Can it impose positive restrictions; that is, do you 
think that Congress could pass a law saying the States may not tax 
interstate commerce / 

Mr. Hetviersrein. I think unquestionably so, under its power to 
regulate commerce. On the other hand I think it would be most un- 
fortunate if Congress did, in a broad sweep, restrict the power of 
State taxation of interstate businesses. 

Mr. Stutts. Yes. But if they could do it that broadly, then you 
would go on to say that Congress presumably could pass a law setting 
certain standards under which the States might be enabled to tax 
interstate commerce / 

Mr. Hewiersrein. That is correct. 

The Cuarrman. Is there no police power involved? It seems to 
me there would be. 

Mr. Heiierstein. Well, here again the taxing power, the commerce 
power, and the police power are more or less three separate areas. 
There are points at which they converge. But even in the police 
power area—as you know, with respect to the regulation of the rail- 
roads, there are some police regulations which Congress imposes, 
while at the same time allowing the States themselves to impose other 
regulations. 

The CHarrMANn. There are certain police powers that even though it 
may—the question involved may be one of Federal jurisdiction, yet 
the State, by reason of police powers, has jurisdiction ¢ 

Mr. Hetversrern. That is correct, sir. Again, in that great accom- 
modation of powers under the commerce clause, with respect to police 
power, there are areas which I believe it is true Congress cannot take 
from the States, but when we are dealing with taxation of interstate 
commerce, I would suppose that there would be no serious question 
among constitutional lawyers that Congress could impose restrictions 
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on the extent to which States could tax interstate businesses unless 
they comply with uniform or particularly prescribed allocation 
methods. 

The Cuarrman. Then, you would completely divorce it from police 
power / 

Mr. Hetwerstern. I think that arises under different provisions of 
the Constitution, sir. 

The Cuarrman. Well, it doesn’t matter where it arises, if it at- 
taches to interstate commerce, the State would have the right, and 
Congress couldn't take it away. 

Mr. Hewuerstein. Well, again, I say that because the States have 
the power to deal with police power problems 

The CHarrMan. Separate and apart. 

Mr. HEvLerstTern. Riasavede and apart—there are areas in which 
Congress simply cannot deprive the States of that power. 

The Cuarrman. That is the reason I ask this question: Can Con- 
gress then say to the States, you can tax only upon this basis? Sup- 
pose the States come back and say, “But in the exercise of police 
power, we have the right to levy a tax on the doing of business in 
our States.” 

Mr. Hetierstern. I would suppose the answer is that the exercise 
of the taxing power is not an exercise of the police power. 

The Cuarrman. Well, are you sure you are right in that? 

Mr. Hewvierstern. No, I am not certain I am right. 

The CuatrmMan. I don’t believe you are. I think the taxing power 
can be used as an exercise of the police power. Now I don’t care 
about arguing. 

Mr. Hewierstern. Well, Senator 

The CuarrMan. It has been a long time since I studied law. 

Mr. Hetterstern. If what you have in mind is that Congress might 
use what purports to be the taxing power, let us say, to prohibit the 
sale of narcotics, that would perhaps be using the police power in 
the guise of taxing power. That would be open to question. But 
where you are dealing with what is unquestionably a taxing provi- 
sion, in view of the power of Congress to regulate commerce, I would 
suppose that in the area we are talking about, there would be no 
serious controversy. 

The Cuareman. Well, I am inclined to think you are right. And 
I am reinforced, again, by the statement that Justice Clark made, 
that the Supreme Court was ruling this way because the Federal Gov- 
ernment had not acted. 

Mr. Heuerstein. Yes, sir. 

The CuarrMan. Well, thank you very much. And if you or any 
of the others have any ideas at any time, we shall be very happy to 
have them. 

We have other statements that are coming in from people from 
whom we have invited statements, and also from some who have vol- 
unteered statements. And the record will remain open 2 weeks for 
the receipt of additional statements. And if any of you have any- 
thing further to contribute in that time, we shall be very glad to 
have it. 
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As I stated this morning, when we opened this 1-day hearing, this 
is purely objective on our part. It is an objective study, to find out 
first what the situation is insofar as we can find out. I assume that 
small business would be hurt worse than big business, as has been 
pointed out here by the various witnesses today, because of the cost 
element involved, but we want to find out what the impact is on small 
business, whether or not it is a real threat. We certainly don’t want 
to recommend doing something that takes away from the States the 
right to levy and collect-revenues that may justly belong to them. 
And we must recognize the difficulty that many States and local gov- 
ernments are having today in finding sources of revenue. 

This committee was established by the Senate for the purpose of 
making a continuing study of problems as they may present them- 
selves to small business, and of making recommendations to the appro- 
priate committees of Congress, as to what may be done in order to 
give equitable treatment to small businesses. We try to keep that in 
mind, and to work to that end. And, again, I say, we shall have a 
meeting of the full committee very soon, in order to determine 
whether or not we should continue these hearings, and, particularly, 
whether or not we should go out into the field and let some of the 
small businesses tell us. It may be we are too early on this. It may 
be that the small eieerneenen are not prepared to tell us yet, except in 
terms of fears. I do not know. But we shall review all that has 
been given to us today, and all of the statements that will be supplied 
to us in addition for the record, and then let the full committee decide 
as to whether or not we should continue these hearings, and partic- 
ularly if we should go into the field. 

We are grateful to all of you who have contributed to this 1-day 
hearing. You have been most cooperative and most helpful. 

With that, the committee stands in recess. 

(Whereupon, at 3:50 p.m., the committee recessed, subject to the 
‘all of the Chair)."® 





1” Hearing held May 1, 1959, in Boston, Mass., published as pt. 2 of these hearings. 
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SUPREME COURT OF THE UNITED STATES 
Nos. 12 anp 33.—OcroBer TERM, 1958? 


Northwestern States Portland 


Cement Company, Appellant, On Appeal From the 
12 s Supreme Court of the 


State of Minnesota. 
State of Minnesota. 


T. V. Williams, as State Revenue 


Commissioner, Petitioner, On Writ of Certiorari to 
33 v. the Supreme Court of 
Stockham Valves and the State of Georgia. 


Fittings, Inc. 
[February 24, 1959.] 


Mr. Justice CuiarK delivered the opinion of the Court. 


These cases concern the constitutionality of state net 
income tax laws levying taxes on that portion of a foreign 
corporation’s net income earned from and fairly appor- 
tioned to business activities within the taxing State when 
those activities are exclusively in furtherance of interstate 
commerce. No question is raised in either case as to the 
reasonableness of the apportionment of net income under 
the State’s formulas nor to the amount of the final assess- 
ment made. The Minnesota tax was upheld by its Su- 
preme Court, 250 Minn. 32, while the Supreme Court of 
Georgia invalidated its statute as being violative of “both 
the commerce and due process clauses of the Federal Con- 
stitution ....” 213 Ga. 713. The importance of the 
question in the field of state taxation is indicated by the 
fact that thirty-five States impose direct net income taxes 
on corporations. Therefore, we noted jurisdiction of the 
appeal in the Minnesota case, 355 U. S. 911 (1958), and 
granted certiorari in the other, 355 U. S. 911 (1958). 


1 See appendix II, p. 130, for summary. 81 
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Although the cases were separately briefed, argued, and 
submitted, we have, because of the similarity of the tax 
in each case, consolidated them for the purposes of deci- 
sion. It is contended that each of the state statutes, as 
applied, violates both the Due Process and the Commerce 
Clauses of the United States Constitution. We conclude 
that net income from the interstate operations of a foreign 
corporation may be subjected to state taxation provided 
the levy is not discriminatory and is properly appor- 
tioned to local activities within the taxing State forming 
sufficient nexus to support the same. 





No. 12.—Northwestern States Portland Cement Co. v. 
State of Minnesota. 


This is an appeal from judgments of Minnesota’s 
courts upholding the assessment by the State of income 
taxes for the years 1933 through 1948 against appellant, 
an Iowa corporation engaged in the manufacture and 
sale of cement at its plant in Mason City, Iowa, some 
forty miles from the Minnesota border. The tax was 
levied under § 290.03' of the Minnesota statutes, which 
imposes an annual tax upon the taxable net income of 


1 § 290.03: 

“Classes of taxpayers. An annual tax for each taxable year, com- 
puted in the manner and at the rates hereinafter provided, is hereby 
imposed upon the taxable net income for such year of the following 
classes of taxpayers: 

“(1) Domestic and foreign corporations not taxable under section 
290.02 which own property within this state or whose business within 
this state during the taxable year consists oe of foreign 
commerce, interstate commerce, or both; 

“Business within the state shall not be deemed to include transporta- 
tion in interstate or foreign commerce, or both, by means of ships 
navigating within or through waters which are made international for 
navigation purposes by any treaty or agreement to which the United 
States is a party; ....” Minn. Stat., 1945, § 290.03. 
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residents and nonresidents alike. One of four classes 
taxed by the statute is that of “domestic and foreign cor- 
porations whose business within this state during the tax- 
able year consists exclusively of foreign commerce, inter- 
state commerce, or both.” Minnesota has utilized three 
ratios in determining the portion of net income taxable 
under its law.?. The first is that of the taxpayer’s sales 
assignable to Minnesota during the year to its total sales 
during that period made everywhere; the second, that of 
the taxpayer’s total tangible property in Minnesota for 
the year to its total tangible property used in the business 
that year wherever situated. The third is the tax- 
payer’s total payroll in Minnesota for-the year to its total 
payroll for its entire business in the like period. As we 
have noted, appellant takes no issue with the fairness of 
this formula nor of the accuracy of its application here. 

Appellant’s activities in Minnesota consisted of a regu- 
lar and systematic course of solicitation of orders for the 
sale of its products, each order being subject to accept- 
ance, filling and delivery by it from its plant at Mason 
City. It sold only to eligible dealers, who were lumber 
and building material supply houses, contractors and 
ready-mix companies. A list of these eligible dealers was 
maintained and sales would not be made to those not 
included thereon. Forty-eight percent of appellant’s 
entire sales were made in this manner to such dealers in 
Minnesota. For efficient handling of its activity in that 
State, appellant maintained in Minneapolis a leased sales 
office equipped with its own furniture and fixtures and 
under the supervision of an employee-salesman known as 
“district manager.” Two salesmen, including this dis- 
trict manager, and a secretary occupied this three-room 


2 Minn. Stat., (1945), § 290.19. 
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office. Two additional salesmen used it as a clearing 
house. Each tmployee was paid a straight salary by 
the appellant direct from Mason City and two cars were 
furnished by it for the salesmen. Appellant main- 
tained no bank account in Minnesota, owned no real 
estate there, and warehoused no merchandise in the State. 
All sales were made on a delivered price basis fixed by the 
appellant in Mason City and no “pick ups” were per- 
mitted at its plant there. The salesmen, however, were 
authorized to quote Minnesota customers a delivered 
price. Orders received by the salesmen or at the Minne- 
apolis office were transmitted daily to appellant in Mason 
City, were approved there, and acknowledged directly to 
the purchaser with copies to the salesman. 

In addition to the solicitation of approved dealers, 
appellant’s salesmen also contacted potential customers 
and users of cement products, such as builders, contrac- 
tors, architects, and state, as well as local government pur- 
chasing agents. Orders were solicited and received from 
them, on special forms furnished by appellant, directed 
to an approved local dealer who in turn would fill them 
by placing a like order with appellant. Through this 
system appellant’s salesmen would in effect secure orders 
for local dealers which in turn were filled by appel- 
lant in the usual manner. Salesmen would also receive 
and transmit claims against appellant for loss or damage 
in any shipments made by it, informing the company of 
the nature thereof and requesting instructions concerning 
the same. 

No income tax returns were filed with the State by the 
appellant. The assessments sued upon, aggregating some 
$102,000, with penalties and interest, were made by the 
Commissioner of Taxation on the basis of information 





available to him. 
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No. 33—T. V. Williams, Commissioner v. Stockham 
Valves & Fittings, Inc. 


The respondent here is a Delaware Corporation with 
its principal office and plant in Birmingham, Alabama. 
It manufactures and sells valves and pipe fittings through 
established local wholesalers and jobbers who handle 
products other than respondent’s. These dealers were 
encouraged by respondent to carry a local inventory of its 
products by granting to those who did so a special price 
concession. However, the corporation maintained no 
warehouse or storage facilities in Georgia. It did main- 
tain a sales-service office in Atlanta, which served five 
States. This office was headquarters for one salesman 
who devoted about one-third of his time to solicitation of 
orders in Georgia. He was paid on a salary plus commis- 
sion basis while a full-time woman secretary employed 
there received a regular salary only. She was “a source of 
information” for respondent’s products, performed steno- 
graphic and clerical services and “facilitated communica- 
tions between the . . . home office in Birmingham, . . 
the sales representative . . . and customers, prospective 
customers, contractors and users of [its] products.” 
Respondent’s salesman carried on the usual sales activi- 
ties, including regular solicitation, receipt and forwarding 
of orders to the Birmingham office and the promotion of 
business and good will for respondent. Orders were taken 
by him, as well as the sales-service office, subject to 
approval of the home office and were shipped from Bir- 
mingham direct to the customer on an “f. o. b. warehouse” 
basis. Other than office equipment, supplies, advertis- 
ing literature and the like, respondent had no property in 
Georgia, deposited no funds there and stored no merchan- 
dise in the State. 
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Georgia levies a tax * on net incomes “received by every 
corporation, foreign or domestic, owning property or doing 
business in the state.”’* The Act defines the latter as 
including “any activities or transactions” carried on 
within the State “for the purpose of financial profit or 
gain” regardless of its connection with interstate com- 
merce. To apportion net income, the Act applies a three- 
factor ratio based on inventory, wages and gross receipts. 
Under the Act the State Revenue Commissioner assessed 
and collected a total of $1,478.31 from respondent for the 
taxable years 1952, 1954 and 1955, and after claims for 
refund were denied the respondent filed this suit to 
recover such payments. It bases its right to recover 
squarely upon the constitutionality of Georgia’s Act 
under the Commerce and the Due Process Clauses of the 
Constitution of the United States. 

That there is a “need for clearing up the tangled under- 
brush of past cases” with reference to the taxing power of 


’Ga. Code Ann., (1937), § 92-3102. 

“Rate of taxation of corporations—Every domestic corporation 
and every foreign corporation shall pay annually an income tax 
equivalent to five and one-half per cent. of the net income from 
property owned or from business done in Georgia, as defined in 
section 92-3113: .. .” 

Ga. Code Ann., (1937), § 92-3113. 

“Corporations, allocation and apportionment of income.—‘The 
tax imposed by this law shall apply to the entire net income, as 
herein defined, received by every corporation, foreign or domestic, 
owning property or doing business in this State. Every such corpora- 
tion shall be deemed to be doing business within this State if it 
engages within this State in any activities or transactions for the 
purpose of financial profit or gain, whether or not such corporation 
qualifies to do business in this State, and whether or not it maintains 
an office or place of doing business within this State, and whether 
or not any such activity or transaction is connected with interstate 
or foreign commerce .. . .” 

*The tax on corporations is part of a general scheme of income 
taxation which Georgia imposes on individuals (§ 92-3101), corpora- 
tions (§ 92-3102), and fiduciaries (§ 92-3103). 
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the States is a concomitant to the negative approach 
resulting from a case-by-case resolution of “the extremely 
limited restrictions that the Constitution places upon the 
states... .” Wisconsin v. J. C. Penney Co., 311 U. S. 
435, 445 (1940). Commerce between the States having 
grown up like Topsy, the Congress meanwhile not having 
undertaken to regulate taxation of it, and the States hav- 
ing understandably persisted in their efforts to get some 
return for the substantial benefits they have afforded it, 
there is little wonder that there has been no end of cases 
testing out state tax levies. The resulting judicial appli- 
cation of constitutional principles to specific state statutes 
leaves much room for controversy and confusion and 
little in the way of precise guides to the States in the exer- 
cise of their indispensable power of taxation. This Court 
alone has handed down some three hundred full-dress 
opinions spread through slightly more than that number 
of our reports. As was said in Miller Bros. Co. v. Mary- 
land, 347 U.S. 340, 344 (1954), the decisions have been 
“not always clear ... consistent or reconcilable. A 
few have been specifically overruled, while others no 
longer fully represent the present state of the law.” 
From the quagmire there emerge, however, some firm 
peaks of decision which remain unquestioned. 

It has long been established doctrine that the Com- 
merce Clause gives exclusive power to the Congress 
to regulate interstate commerce, and its failure to act 
on the subject in the area of taxation nevertheless 
requires that interstate commerce shall be free from any 
direct restrictions or impositions by the States. Gibbons 
v. Ogden, 9 Wheat. 1 (1824). In keeping therewith a 
State “cannot impose taxes upon persons passing through 
the state, or coming into it merely for a temporary pur- 
pose” such as itinerant drummers. Robbins v. Taxing 
District, 120 U. S. 489, 493-494 (1887). Moreover, it is 
beyond dispute that a State may not lay a tax on the 
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“privilege” of engaging in interstate commerce, Spector 
Motor Service v. O’Connor, 340 U. S. 602 (1951). Nor 
may a State impose a tax which discriminates against 
interstate commerce either by providing a direct commer- 
cial advantage to local business, Memphis Steam Laundry 
v. Stone, 342 U.S. 389 (1952) ; Nippert v. Richmond, 327 
U.S. 416 (1946), or by subjecting interstate commerce to 
the burden of “multiple taxation,’ Michigan-Wisconsin 
Pipe Line Co. v. Calvert, 347 U.S. 157 (1954); Adams 
Mfg. Co. v. Storen, 304 U. 8. 307 (1938). Such imposi- 
tions have been stricken because the States, under the 
Commerce Clause, are not allowed “one single-tax-worth 
of direct interference with the free flow of commerce.” 
Freeman v. Hewit, 329 U.S. 249, 256 (1946). 

On the other hand, it has been established since 1918 
that a net income tax on revenues derived from interstate 
commerce does not offend constitutional limitations upon 
state interference with such commerce. The decision of 
Peck & Co. v. Lowe, 247 U. S. 165, pointed the way. 
‘There the Court held that though true it was that the 
Constitution provided “No Tax or Duty shall be laid on 
Articles exported from any State,” Art. I, § 9, still a net 
income tax on the profits derived from such commerce was 
not “laid on articles in course of exportation or on any- 
thing which inherently or by the usages of commerce is 
embraced in exportation or any of its processes .... At 
most, exportation is affected only indirectly and re- 
motely.” Jd., at 174-175. The first case in this Court 
applying the doctrine to interstate commerce was that of 
U. S. Glue Co. v. Town of Oak Creek, 247 U. S. 321 
(1918). There the Court distinguished between an invalid 
direct levy which placed a burden on interstate commerce 
and a charge by way of net income derived from profits 
from interstate commerce. This landmark case and those 
usually cited as upholding the doctrine there announced, 
i. e., Underwood Typewriter Co. v. Chamberlain, 254 U.S. 
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113 (1920), and Memphis Gas Co. v. Beeler, 315 U.S. 649 
(1942), dealt with corporations which were domestic to 
the taxing State (U. S. Glue Co. v. Town of Oak Creek, 
supra), or which had “established a commercial domicile” 
there, Underwood Typewriter Co. v. Chamberlain, supra; 
Memphis Natural Gas Co. v. Beeler, supra. 

But that the presence of such a circumstance is not 
controlling is shown by the cases of Bass, Ratcliff & Gret- 
ton, Ltd., v. State Tax Commission, 266 U. S. 271 (1924), 
and Norfolk & W.R. Co. v. North Carolina, 297 U.S. 682 
(1936). In neither of these cases was the taxpayer a 
domiciliary of the taxing State, incorporated or with its 
principal place of business there, though each carried on 
substantial loca] activities. Permitting the assessment 
of New York’s franchise tax measured on a proportional 
formula against a British corporation selling ale in New 
York State, the Court held in Bass, Ratcliff and Gretton, 
Ltd., supra, that “the Company carried on the unitary 
business of manufacturing and selling ale, in which its 
profits were earned by a series of transactions beginning 
with the manufacture in England and ending in sales in 
New York and other places—the process of manufactur- 
ing resulting in no profits until it ends in sales—the State 
was justified in attributing to New York a just propor- 
tion of the profits earned by the Company from such 
unitary business.” Jd., at 282. Likewise in Norfolk & W. 
R. Co., supra, North Carolina was permitted to tax a 
Virginia corporation on net income apportioned to North 
Carolina on the basis of mileage within the State. These 
cases stand for the doctrine that the entire net income 
of a corporation, generated by interstate as well as intra- 
state activities, may be fairly apportioned among the 
States for tax purposes by formulas utilizing in-state 
aspects of interstate affairs. In fact, in Bass, Ratcliff 
and Gretton the operations in the taxing State were con- 
ducted at a loss, and still the Court allowed part of the 
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overall net profit of the corporation to be attributed to 
the State. A reading of the statute in Norfolk & W. R. 
Co. reveals further that one facet of the apportionment 
formula was specifically designed to attribute a portion 
of the interstate hauls to the taxing State. 

Any doubt as to the validity of our position here was 
entirely dispelled four years after Beeler, in a unanimous 
per curiam in West Publishing Co. v. McColgan, 328 U.S. 
823, citing the four cases of Beeler, U. S. Glue Co., both 
supra, Interstate Busses Corp. v. Blodgett, 276 U.S. 245 
(1928), and International Shoe Co. v. Washington, 326 
U.S. 310 (1945). The case involved the validity of Cali- 
fornia’s tax on the apportioned net income of West 
Publishing Company, whose business was exclusively 
interstate. See 27 Cal. 2d 705. While the statement of 
the facts in that opinion recites that “The employees 
were given space in the offices of attorneys in return 
for the use of plaintiff’s books stored in such offices,” 
it is significant to note that West had not qualified to do 
business in California and the State’s statute itself de- 
clared that the tax was levied on income derived from 
interstate commerce within the State, as well as any aris- 
ing intrastate. The opinion was not grounded on the 
triviality that office space was given West’s soliciters by 
attorneys in exchange for the chanceful use of what books 
they may have had on hand for their sales activities. 
Rather, it recognized that the income taxed arose from a 
purely interstate operation. 


“In relying on the foregoing cases for the proposi- 
tion that a foreign corporation engaged within a state 
solely in interstate commerce is immune from net 
income taxation by that state, plaintiff [West Pub- 
lishing Co.] overlooks the distinction made by the 
United States Supreme Court between a tax whose 
subject is the privilege of engaging in interstate com- 
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merce and a tax whose subject is the net income from 
such commerce. It is settled by decisions of the 
United States Supreme Court that a tax on net in- 
come from interstate commerce, as distinguished from 
a tax on the privilege of engaging in interstate com- 
merce, does not conflict with the commerce clause.” 
27 Cal. 2d 705, 708-709. (Citations omitted.) 


We believe that the rationale of these cases, involving 
income levies by States, controls the issues here. The 
taxes are not regulations in any sense of that term. 
Admittedly they do not discriminate against nor subject 
either corporation to an undue burden. While it is true 
that a State may not erect a wall around its borders pre- 
venting commerce an entry, it is axiomatic that the 
founders did not.intend to immunize such commerce from 
carrying its fair share of the costs of the state govern- 
ment in return for the benefits it derives from within the 
State. The levies are not privilege taxes based on the 
right to carry on business in the taxing State. The States 
are left to collect only through ordinary means. The 
tax, therefore, is “not open to the objection that it com- 
pels the company to pay for the privilege of engaging 
in interstate commerce.” Underwood Typewriter Co. v. 
Chamberlain, supra, at 119. As was said in Wisconsin 
v. Minnesota Mining & Mfg. Co., 311 U.S. 452 (1940), 
“jt is too late in the day to find offense to that [commerce] 
Clause because a state tax is imposed on corporate net 
income of an interstate enterprise which is attributable to 
earnings within the taxing state ....” Id., at 453. 

While the economic wisdom of state net income taxes 
is one of state policy not for our decision, one of the 
“realities” raised by the parties is the possibility of a 
multiple burden resulting from the exactions in question. 
The answer is that none is shown to exist here. This is 
not an unapportioned tax which by its very nature makes 
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interstate commerce bear more than its fair share. As 
was said in Central Greyhound Lines v. Mealey, 334 U.S. 
653, 661 (1948), “it is interstate commerce which the 
State is seeking to reach and .. . the real question [is] 
whether what the State is exacting is a constitutionally 
fair demand by the State for that aspect of the interstate 
commerce to which the State bears a special relation.” 
The apportioned tax is designed to meet this very require- 
ment and “to prevent the levying of such taxes as will 
discriminate against or prohibit the interstate activities 
or will place the interstate commerce at a disadvantage 
relative to local commerce.” IJ/d., at 670. Logically it 
is impossible, when the tax is fairly apportioned, to have 
the same income taxed twice. In practical operation, 
however, apportionment formulas being what they are, 
the possibility of the contrary is not foreclosed, especially 
by levies in domiciliary States.’ But that question is not 
before us. It was argued in Northwest Airlines v. Minne- 
sota, 322 U.S. 292 (1944), that the taxation of the entire 
fleet of its airplanes in that State would result in multiple 
taxation since other States levied taxes on some pro- 
portion of the full value thereof. The Court rejected this 
contention as being “not now before us” even though 
other States actually collected property taxes for the 
same year from Northwest upon “some proportion” of 
the full value of its fleet.© Here the records are all to the 
contrary. There is nothing to show that multiple taxa- 
tion is present. We cannot deal in abstractions. In this 
type of case the taxpayers must show that the formula 





5In Standard Oi Co. v. Peck, 342 U. 8. 382 (1952), we struck down 
Ohio’s ad valorem property tax on vessels domiciled there but plying 
in interstate trade because it was not apportioned. 

* The Court nevertheless pointed out that such payments did “not 
abridge the power of taxation of . . . the home State.” 322 U.§., 
at 295. 
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places a burden upon interstate commerce in a constitu- 
tional sense. This they have failed to do. 

It is also contended that Spector Motor Service v. 
O’Connor, 340 U.S. 602 (1951), requires a contrary result. 
But there it was repeatedly emphasized that the tax was 
‘Smposed upon the franchise of a foreign corporation for 
the privilege of doing business within the State... .” 
Thus, it was invalid under a long line of precedents, some 
of which we have mentioned.’ It was not a levy on net 
income but an excise or tax placed on the franchise 
of a foreign corporation engaged “exclusively” in inter- 
state operations. Therefore, with the exception of 
Beeler, heretofore mentioned, the Court made no refer- 
ence to the net-income-tax cases which control here. We 
do not construe that reference as intended to impair the 
validity of the Beeler opinion. Nor does it reach our 
problem. The taxes here, like that in West Publishing 
Co. v. McColgan, supra, are based only upon the net 
profits earned in the taxing State. That incidence of 
the tax affords a valid “constitutional channel” which 
the States have utilized to “make interstate commerce 
pay its way.” In Spector the incidence was the privilege 


™See also Alpha Portland Cement Co. v. Massachusetts, 268 U. 8. 
203, 216 (1925), where this Court, striking down a Massachusetts 
excise tax on a foreign corporation engaged exclusively in interstate 
commerce, noted that “[t]he right to lay taxes on tangible property 
or on income is not involved; . . .” 

Furthermore, none of the cases which the dissent relies on for the 
proposition that “[N]o State has the right to lay a tax on interstate 
commerce in any form. . . ,” was a net income tax case. In fact, 
all involved taxes levied upon corporations for the privilege of engag- 
ing in interstate commerce. This Court has consistently held that 
the “privilege” of engaging in interstate commerce cannot be granted 
or withheld by a State, and that the assertion of state power to tax 
the “privilege” is, therefore, a forbidden attempt to “regulate” 
interstate commerce. Cf. Murdock v. Pennsylvania, 319 U. S. 105, 
112-113 (1943). 
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of doing business, and that avenue of approach had 
long been declared unavailable under the Commerce 
Clause. As was said in Spector, “taxes may be imposed 
although their payment may come out of the funds 
derived from petitioner’s interstate business, provided the 
taxes are so imposed that their burden will be reasonably 
related to the powers of the State and [are] non-discrim- 
inatory.” 340 U.S., at 609. We find that the statutes 
here meet these tests. 

Nor will the argument that the exactions contravene 
the Due Process Clause bear scrutiny. The taxes imposed 
are levied only on that portion of the taxpayer’s net 
income which arises from its activities within the tax- 
ing State. These activities form a su.ficient “nexus 
between such a tax and transactions within a state for 
which the tax is an exaction.” Wisconsin v. J. C. Penney 
Co., supra, at 445. It strains reality to say, in terms of our 
decisions, that each of the corporations here was not suf- 
ficiently involved in local events to forge “some definite 
link, some minimum connection” sufficient to satisfy due 
process requirements. Muller Bros. v. Maryland, 347 U.S. 
340, 344-345 (1954). See also Ott v. Miss. Valley Barge 
Line, 336 U. S. 169 (1949); International Shoe Co. v. 
Washington, 326 U.S. 310 (1945); and West Publishing 
Co. v. McColgan, supra. The record is without conflict 
that both corporations engage in substantial income-pro- 
ducing activity in the taxing States. In fact in No. 12 
almost half of the corporation’s income is derived from the 
taxing State’s sales which are shown to be promoted by 
vigorous and continuous sales campaigns run through a 
central office located in the State. While in No. 33 the 
percent of sales is not available, the course of conduct was 
largely identical. As was said in Wisconsin v. J. C. Pen- 
ney Co., supra, the “controlling question is whether the 
state has given anything for which it can ask return.” 
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Since by “the practical operation of [the] tax the state 
has exerted its power in relation to opportunities which 
it has given, to protection which it has afforded, to bene- 
fits which it has conferred ...” it “is free to pursue 
its own fiscal policies, unembarrassed by the Constitu- 
tion... .” ITId., at 444. 

No. 12—Affirmed. 

No. 33—Reversed. 
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SUPREME COURT OF THE UNITED STATES 


Nos. 12 anp 33.—OcToBER TERM, 1958. 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 


Northwestern States Portland 


Cement Company, Appellant, On Appeal From the 


12 3 Supreme Court of the 
i State of Minnesota. 
State of Minnesota. 
T. V. Williams, as State Revenue 
Commissioner, Petitioner, On Writ of Certiorari to 
33 v. the Supreme Court of 
Stockham Valves and the State of Georgia. 


Fittings, Inc. 
[February 24, 1959.] 


Mr. Justice HARLAN, concurring. 


In joining the opinion of the Court, I deem it appro- 
priate to make some further comments as to the issues in 
these cases because of the strongly held contrary views 
manifested in the dissenting opinions of Mr. Justice 
FRANKFURTER and Mr. Justice WHITTAKER. I preface 
what follows by saying that in my view the past decisions 
of this Court clearly point to, if indeed they do not compel, 
the sustaining of these two state taxing measures. 

Since U. S. Glue Co. v. Town of Oak Creek, 247 U.S. 
321, decided in 1918, this Court has uniformly held that a 
State, in applying a net income tax of general impact 
to a corporation doing business within its borders, may 
reach income derived from interstate commerce to the 
extent that such income is fairly related to corporate 
activities within the State. See, e. g., Shaffer v. Carter, 
252 U.S. 37, 57; Atlantic Coast Line R. Co. v. Daughton, 
262 U.S. 413, 416. See also Underwood Typewriter Co. 
v. Chamberlain, 254 U.S. 113, 119-120; Bass, Ratcliff & 
Gretton, Litd., v. State Tax Comm’n, 266 U. S. 271; Nor- 
folk & W. R. Co. v. North Carolina, 297 U.S. 682. 
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As I read the cases the existence of some income from 
intrastate business on the part of the taxed corporation, 
while sometimes adverted to, has never been considered 
essential to the valid taxation of such “interstate” income. 
The cases upholding taxes of this kind cannot, in my 
opinion, properly be said to rest on the theory that the 
income earned from the carrying on of interstate com- 
merce was not in fact being taxed, but rather was being 
utilized simply to measure the income derived from some 
separate, but unidentified, intrastate commerce, which 
income was in truth the subject of the tax. That this is 
so seems to me apparent from U. S. Glue itself. There 
the Court explicitly recognized that the question before it 
was whether net income from exclusively interstate com- 
merce could be taxed by a State on an apportioned basis 
together with other income of acorporation. The careful 
distinction, drawn more than once in the course of the 
opinion, between gross receipts from interstate commerce, 
assumed to be immune from state taxation, and net 
income therefrom, 247 U. S., at 324, 326, 327, 328, 329, 
would be altogether meaningless if the case is to be ex- 
plained on the basis suggested by my dissenting brethren, 
for if all that was in fact being taxed was income from 
intrastate commerce there is no reason why gross receipts 
as well as net income could not have been reached by the 
State.’ 


1 As early as 1919 such a discriminating commentator as the late 
Thomas Reed Powell had this to say, in commenting on the decisions 
of this Court in Peck & Co. v. Lowe, 247 U. 8. 165, and U. S. Glue v. 
Town of Oak Creek, supra: “We miay take it for granted, then, 
that the legal character of the recipient and the nature of the business 
in-which the recipient is engaged are immaterial elements in consider- 
ing the constitutionality of a state-wide, all-inclusive general tax on 
net income from business done within the state. The recipient may 
be an individual, a partnership, a domestic or a foreign corporation. 
The business may be exclusively interstate.” Indirect Encroachment 
on Federal Authority by the Taxing Powers of the States. VII, 32 
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Surely any possible doubt on this score is removed by 
West Publishing Co. v. McColgan, 328 U. S. 823, where 
this Court unanimously affirmed, without oral argument, 
a decision of the California Supreme Court upholding the 
validity of a statute taxing “income from any activities 
carried on in this State, regardless of whether carried on 
in intrastate, interstate or foreign commerce” as applied 
to reach a portion of the net income of a Minnesota cor- 
poration not qualified to do intrastate business in Cali- 
fornia and assumed by the California court to be deriving 
income in California entirely “from activities in further- 
ance of a purely interstate business ....” 27 Cal. 2d 
705, 712, 166 P. 2d 861, 865. 

It is suggested that the Court’s summary affirmance in 
the West case went on the ground that the taxpayer there 
was found by the state court to have been engaged in 
intrastate commerce in California, and that it was only 
the income earned from such commerce that had in truth 
been taxed by the State. In my view, this explanation 
of West is unacceptable. Apart from the fact that the 
California Supreme Court did not proceed on any such 
basis (see especially the quotation from the state court’s 
opinion set ferth at pp. —_, —,, of this Court’s opinion), 
the only facts elucidated in support of this view of the 
West case are that employees of the taxpayer solicited 
business in California, that they were authorized to 
receive payments on orders taken by them, to collect 
delinquent accounts, and to adjust complaints, and that 
they were given space in California lawyers’ offices in 
return for the use of the taxpayer’s books there stored, 


Harv. L. Rev. 634, 639. That nothing in U.S. Glue turned on the fact 
that the taxpayer there happened to be a domestic corporation is 
shown by the line of cases following it where the taxpayers were 
foreign corporations doing an interstate business. See cases cited on 
page 1 of this opinion. 
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which locations were also advertised as the taxpayer’s 
local offices. It is said that these are “the usual criteria 
which this Court has consistently held to constitute the 
doing of intrastate commerce” and that “California deter- 
mined and taxed only the amount of that intrastate 
commerce.” With deference, this seems to me to be 
both novel doctrine and unreal analysis; novel doctrine 
because this Court has never held that activities of this 
kind, performed solely in aid of interstate sales, are intra- 
state commerce; unreal analysis, because it is surely 
stretching things too far to say that California was seek- 
ing to measure and tax office-renting and complaint- 
adjusting rather than part of the income from concededly 
interstate sales transactions. 

I think that West squarely governs the two cases now 
before us.’ 

It is said that the taxes presently at issue were “laid 
on income from [interstate commerce] because of its 
source.” If this were so I should of course vote to strike 
down their application here as unconstitutionally dis- 
criminatory against interstate commerce. But this seems 
to me plainly not such a case. As the opinion of the 
Court demonstrates, the Minnesota and Georgia taxes 
are each part of a general scheme of state income taxa- 
tion, reaching all individual, corporate, and other net 


2 Apart from the considerations discussed in the text of this opinion, 
itas noteworthy that the Court in West, in relying on Memphis Natu- 
ral Gas Co. v. Beeler, 315 U.S. 649, cited directly to page “656” of the 
Beeler opinion where it was said: “In any case, even if taxpayer’s 
business were wholly interstate commerce [italics supplied], a nondis- 
criminatory tax by Tennessee upon the net income of a foreign corpo- 
ration having a commercial domicile there [citation], or upon net 
income derived from within the state [citations], is not prohibited by 
the commerce clause on which the taxpayer alone relies [ citing among 
other cases U. S. Glue Co. v. Town of Oak Creek, supra]. There is 
no contention or showing here that the tax assessed is not upon net 
earnings justly attributable to Tennessee [citations].” 
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income. The taxing statutes are not sought to be ap- 
plied to portions of the net income of Northwestern and 
Stockham because of the source of that income—inter- 
state commerce—but rather despite that source. The 
thrust of these statutes is not hostile discrimination 
against interstate commerce, but rather a seeking of some 
compensation for facilities and benefits afforded by the 
taxing States to income-producing activities therein, 
whether those activities be altogether local or in further- 
ance of interstate commerce. The past decisions of this 
Court establish that such compensation may be had by 
the States consistent with the Commerce Clause. 

I think it no more a “regulation of,” “burden on,” or 
“interference with” interstate commerce to permit a State 
within whose borders a foreign corporation engages solely 
in activities in aid of that commerce to tax the net income 
derived therefrom on a properly apportioned basis than 
to permit the same State to impose a nondiscriminatory 
net income tax of general application on a corporation 
engaging in both interstate and intrastate commerce 
therein and to take into account income from both cate- 
gories. Cf. Peck & Co. v. Lowe, 247 U.S. 165. In each 
case the amount of the tax will increase as the profitability 
of the interstate business done increases. This Court has 
consistently upheld state net income taxes of general ap- 
plication so applied as to reach that portion of the profits 
of interstate business enterprises fairly allocable to 
activities within the State’s borders. We do no more 
today. 
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SUPREME COURT OF THE UNITED STATES 
Nos. 12 anp 33.—Ocroser TERM, 1958. 


Northwestern States Portland 


Cement Company, Appellant, On Appeal From the 
12 v. Supreme Court of the 


3 State of Minnesota. 
State of Minnesota. 


T. V. Williams, as State Revenue 


Commissioner, Petitioner, On Writ of Certiorari to 
33 v. the Supreme Court of 
Stockham Valves and the State of Georgia. 


Fittings, Inc. 
[February 24, 1959.] 


Mr. JusTICE FRANKFURTER, dissenting. 


By way of emphasizing my agreement with my brother 
WHITTAKER, I add a few observations. 

The Court sustains the taxing power of the States in 
these two cases essentially on the basis of precedents. 
For me, the result of today’s decisions is to break new 
ground. I say this because, among all the hundreds of 
cases dealing with the power of the States to tax com- 
merce, there is not a single decision adjudicating the pre- 
cise situation now before us. Concretely, we have never 
decided that a State may tax a corporation when that tax 
is on income related to the State by virtue of activities 
within it when such activities are exclusively part of the 
process of doing interstate commerce. That is the pre- 
cise situation which the state courts found here, to wit: 


“Tt Northwestern’s] activities in this State were an 
integral part of its interstate activities, and all rev- 
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enue received by it from customers in Minnesota 
resulted from its operations in interstate commerce.” 


and, 
“TW]ithout dispute [Stockham] was engaged 
exclusively in interstate commerce insofar as its 
activities in Georgia are concerned.” 


It is vital to realize that in no case prior to this decision 
in which the taxing power of a State has been upheld 
when applied to corporations engaged in interstate com- 
merce, was there a total absence of activities pursued or 
advantages conferred within the State severable from the 
very process which constitutes interstate commerce. 

The case that argumentatively comes the closest to the 
situation now before the Court is West Publishing Co. v. 
McColgan, 328 U. S. 823. But in that case too, as the 


1The West case was a per curiam affirmance without opinion. The 
Court cited four cases in support: United States Glue Co. v. Town 
of Oak Creek, 247 U. 8. 321; Interstate Buses Corp. v. Blodgett, 
276 U. 8. 245; Memphis Natural Gas Co. v. Beeler, 315 U.S. 649, 
656; International Shoe Co. v. Washington, 326 U.S. 310. Not one 
of these cases presented the issue now here, in none had the Court 
to sustain a state net income tax on a business whose revenue derived 
solely from interstate commerce. 

In United States Glue Co. v. Town of Oak Creek, supra, this Court 
upheld an apportioned net income tax levied by the State of Wis- 
consin on a Wisccnsin corporation having its principal office and 
manufacturing establishment in that State. A substantial part of 
the corporation’s business was intrastate. The only issue before the 
Court was the power of the State to include interstate income in its 
apportionment computation. 

Interstate Buses Corp. v. Blodgett, supra, decided that appellant 
had not sustained the burden of showing that an excise tax of one 
cent per mile levied by Connecticut on motor vehicles using its 
highways in interstate commerce fell with discriminating weight on 
interstate commerce when the tax was viewed as part of the State’s 
entire taxing scheme. Aside from this issue of discrimination, the 
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opinion of the California Supreme Court which we there 
summarily sustained clearly set forth, 27 Cal. 2d 705, the 
West Publishing Company did not merely complete in 
California the business which began in Minnesota. It 
employed permanent workers who engaged in business 
activities localized in California, activities which were 
apart from and in addition to the purely interstate sale 
of law books. These activities were more than an essen- 
tial part of the process of interstate commerce; they were, 
in legal shorthand, local C.lifornia activities constituting 
intrastate business. In dealing with those purely local 


case was merely another instance of a State charging for the use 
of its highways. 

The Court in Memphis Natural Gas Co. v. Beeler, supra, upheld 
a@ net income tax imposed by the State of Tennessee on revenues 
earned by the Memphis Gas Company from shipping gas into the 
State and selling it, together with another company, to retail con- 
sumers in that State. The decision was explicitly based on a deter- 
mination that the revenue was, in fact, derived from intrastate rather 
than interstate commerce. In addition the Memphis Company was 
licensed to do business in Tennessee, maintained its principal place 
of business there, and sold much of its gas in that State. It is true 
that on the page cited in Beeler the opinion indulged in a dictum 
that net income from interstate commerce was taxable. But this was 
an almost by-the-way observation, itself relying on citations which 
do not support it, by a writer prone to uttering dicta. 

International Shoe Co. v. Washington, supra, decided that the Due 
Process Clause of the Fourteenth Amendment did not prohibit the 
State of Washington from exercising jurisdiction over the Inter- 
national Shoe Co., in the light of the frequency and extent of the 
company’s business contacts within the State. There was no doubt 
that the unemployment compensation contributions exacted by Wash- 
ington were entirely consistent with the Commerce Clause, since 
Congress had explicitly authorized such levies. 

Thus none of the cases cited in West support an interpretation 
of that decision which goes beyond the actual situation of severable 
local activities presented in that case. Nor do they support the 
present taxes levied on exclusively interstate business. 
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activities the State could properly exert its taxing power 
in relation to opportunities and advantages which it had 
given and which it could have withheld by simply not al- 
lowing a foreign corporation to do local business, whereas 
no State may withhold from a foreign corporation within 
its borders the right to exercise what is part of a process of 
exclusively interstate commerce. The State gives to a 
corporation so engaged nothing which it can withhold and 
therefore nothing for which it can charge a price, whether 
the price be the cost of a license to do interstate business 
or a tax on the profits accruing from that business. 

I venture to say that every other decision—I say deci- 
sion, not talk or dicta—on which reliance is placed, pre- 
sented a situation where conjoined with the interstate 
commerce was severable local state business on the basis 
of which the state taxing power became constitutionally 
operative. The difference between those situations and 
this, as a matter of economics, involves the distinction 
between taking into account the total activity of the 
enterprise as a going business in determining a fairly 
apportioned tax based on locally derived revenues, and 
taxing a portion of revenue concededly produced by exclu- 
sively interstate commerce. To be sure, such a distinc- 
tion is a nice one, but the last word on the necessity of 
nice distinctions in this area was said by Mr. Justice 
Holmes in Galveston, H. & S. A. R. Co. v. Texas, 210 U.S. 
217, 225: “It being once admitted, as of course it must 
be, that not every law that affects commerce is a regula- 
tion of it in a constitutional sense, nice distinctions are 
to be expected.” 

Accordingly, today’s decision cannot rest on the basis 
of adjudicated precedents. This does not bar the making 
of a new precedent. The history of the Commerce Clause 
is the history of judicial evolution. It is one thing, how- 
ever, to recognize the taxing power of the States in rela- 
tion to purely interstate activities and quite another thing 
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to say that that power has already been established by 
the decisions of this Court. If new ground is to be broken, 
the ground must be justified and not treated as though it 
were old ground. 

I do not think we should take this new step. My objec- 
tion is the policy that underlies. the Commerce Clause, 
namely, whatever disadvantages may accrue to the sepa- 
rate States from. making of the United States a free-trade 
territory are far outweighed by «he advantages not only 
to the United States as a Nation, but to the component 
States. I am assuming, of course, that today’s decision 
will stimulate, if indeed it does not compel, every State 
of the Union, which has not already done so, to devise a 
formula of apportionment to tax the income of enter- 
prises carrying on exclusively interstate commerce. Asa 
result, interstate commerce will be burdened not hypo- 
thetically but practically, and we have been admonished 
again and again that taxation is a practical matter. 

I think that interstate commerce will be not merely 
argumentatively but actively burdened for two reasons: 

First. It will not, I believe, be gainsaid that there are 
thousands of relatively small or moderate size corporations 
doing exclusively interstate business spread over several 
States. To subject these corporations to a separate 
income tax in each of these States means that they will 
have to keep books, make returns, store records, and 
engage legal counsel, all to meet the divers and variegated 
tax laws of forty-nine States, with their different times 
for filing returns, different tax structures, different modes 
for determining “net income,” and, different, often con- 
flicting, formulas of apportionment. This will involve 
large increases in bookkeeping, accounting, and legal para- 
phernalia to meet these new demands. The cost of such 
a far-flung scheme for complying with the taxing require- 
ments of the different States may well exceed the burden 
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of the taxes themselves, especially in the case of small 
companies doing a small volume of business in several 
States.” 

Second. The extensive litigation in this Court which 
has challenged formulas of apportionment in the case of 
railroads and express companies ‘—challenges addressed 
to the natural temptation of the States to absorb more 
than their fair share of interstate revenue—will be multi- 
plied many times when such formulas are applied to the 
infinitely larger number of other businesses which are 
engaged in exclusively interstate commerce. The divi- 
sion in this Court on these railroad apportionment cases 
is a good index of what might reasonably be expected 
when cases involving the more numerous non-transporta- 
tion industries come before the Court. This is not a 
suggestion that the convenience of the Court should 
determine our construction of the Commerce Clause, 
although it is important in balancing the considerations 
relevant to the Commerce Clause against the claims of 
state power that this Court should be mindful of the kind 
of questions it will be called upon to adjudicate and its 
special competence for adjudicating them. Wholly apart 
from that, the necessity for litigation based on these 
elusive and essentially non-legal questions casts a burden 
on businesses, and consequently on interstate commerce 
itself, which should not be imposed. 

These considerations do not at all lead to the conclusion 
that the vast amount of business carried on throughout all 
the States as part of what is exclusively interstate com- 


2 For a detailed exposition of the manifold difficulties in complying 
with the diverse and complex taxing systems of the States, see Cohen, 
State Tax Allocations and Formulas which Affect Management 
Operating Decisions, 1 Jour. Taxation, No. 2 (July 1954), p. 2. 

3 See, e. g., Wallace v. Hines, 253 U.S. 67; Pullman’s Palace Car 
Co. v. Pennsylvania, 141 U.S. 18; Adams Express Co. v. Ohio State 
Auditor, 165 U S. 194; id., 166 U. 8. 185 (opinion denying rehearing). 
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merce should not be made to contribute to the cost of 
maintaining state governments which, as a practical mat- 
ter, necessarily contribute to the conduct of that commerce 
by the mere fact of their existence as governments. The 
question is not whether a fair share of the profits derived 
from the carrying on of exclusively interstate commerce 
should contribute to the cost of the state governments. 
The question is whether the answer to this problem rests 
with this Court or with Congress. 

I am not unmindful of the extent to which federal 
taxes absorb the taxable resources of the Nation, while 
at the same time the fiscal demands of the States are on 
the increase. These conditions present far-reaching prob- 
lems of accommodating federal-state fiscal policy. But 
a determination of who is to get how much out of the 
common fund can hardly be made wisely and smoothly 
through the adjudicatory process. In fact, relying on the 
courts to solve these problems only aggravates the diffi- 
culties and retards proper legislative solution. 

At best, this Court can only act negatively ; it can deter- 
mine whether a specific state tax is imposed in violation 
of the Commerce Clause. Such decisions must necessarily 
depend on the application of rough and ready legal con- 
cepts. We cannot make a detailed inquiry into the inci- 
dence of diverse economic burdens in order to determine 
the extent to which such burdens conflict with the neces- 
sities of national economic life. Neither can we devise 
appropriate standards for dividing up national revenue 
on the basis of more or less abstract principles of consti- 
tutional law, which cannot be responsive to the subtleties 
of the interrelated economies of Nation and State. 

The problem calls for solution by devising a congres- 
sional policy. Congress alone can provide for a full 
and thorough canvassing of the multitudinous and intri- 
cate factors which compose the problem of the taxing 
freedom of the States and the needed limits on such 
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state taxing power.* Congressional committees can make 
studies and give the claims of the individual States ade- 
quate hearing before the ultimate legislative formulation 
of policy is made by the representatives of all the States. 
The solution to these problems ought not to rest on the 
self-serving determination of the States of what they are 
entitled to out of the Nation’s resources. Congress alone 
ean formulate policies founded upon economic realities, 
perhaps to be applied to the myriad situation involved by 
a properly constituted and duly informed administrative 
agency. 


*See Northwest Airlines, Inc., v. Minnesota, 322 U. S. 292. In 
Northwest we pointed to the desirability of congressional action to 
formulate uniform standards for state taxation of the rapidly ex- 
panding airline industry. Following our decision Congress directed 
the Civil Aeronautics Board to study and report to Congress methods 
of eliminating burdensome, multiple state taxation of airlines. See 
H. R. Doc. No. 141, 79th Cong., Ist Sess. This report of the Board 
was a 158-page document whose length and complex economic con- 
tent in dealing with only a single subject of state taxation, illustrate 
the difficulties and nonjudicial nature of the problem. Following the 
presentation of this extensive report, several bills were introduced 
into Congress providing for a single uniform apportionment formula 
to be used by the States in taxing airlines. H. R. 1241, 80th Cong., 
Ist Sess.; S. 2453, 80th Cong., 2d Sess.; S. 420, 81st Cong., Ist Sess. 
None of these bills was enacted. 

Australia has resolved the problem of conflicting and burdensome 
state taxation of commerce by a national arrangement whereby taxes 
are collected by the Commonwealth and from these revenues appro- 
priate allocations are made annually to the States through the mecha- 
nism of a Prime Ministers’ Conference—the Prime Minister of the 
Commonwealth and the Prime. Ministers of the several States. 
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SUPREME COURT OF THE UNITED STATES 
Nos. 12 anp 33.—OcToBER TERM, 1958. 


Northwestern States Portland 


Cement Company, Appellant, On Appeal From the 
12 y Supreme Court of the 


oe State of Minnesota. 
State of Minnesota. a cma’ 


T. V. Williams, as State Revenue 
Commissioner, Petitioner, | On Writ of Certiorari to 
33 v. the Supreme Court of 
Stockham Valves and the State of Georgia. 
Fittings, Inc. 


[February 24, 1959.] 


Mr. JusTIcE WHITTAKER, with whom Mr. Justice 
FRANKFURTER and Mr. Justice STEWART join, dissenting. 


I respectfully dissent. My disagreement with the 
Court is over what I think are constitutional fundamen- 
tals. I think that the Commerce Clause of the Consti- 
tution, Art. I, § 8, cl. 3, as consistently interpreted by this 
Court until today, precludes the States from laying taxes 
directly on, and thereby regulating, “exclusively inter- 
state commerce.” But the Court’s decision today holds 
that the States may do so. 

The statutes, facts and findings involved are clear, 
sharp and undisputed. There is no room to doubt that 
the statutes involved were designed to tax income derived 
“exclusively [from] interstate commerce” ; that the courts 
of the States concerned have found that the income 
involved derived “exclusively [from] interstate com- 
merce’’; and that the taxes in question were laid directly 
on that interstate commerce. 

Northwestern States Portland Cement Company, an 
Iowa corporation maintaining its principal office and only 
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manufacturing plant in Mason City in that State, has 
for many years sold its cement locally in Iowa and, in 
interstate commerce, to dealers in neighboring States 
including Minnesota. Although the “exclusively” inter- 
state character of the commerce done by Northwestern 
in Minnesota is not disputed, the course of its conduct in 
that State is summarized in the margin.’ In 1950 Minne- 


' Northwestern did not qualify, under Minnesota laws, to do busi- 
ness in that State. During the years involved it maintained a small 
sales office in Minneapolis where it employed two salesmen and a 
secretary. Her duties were wholly clerical. It also employed from 
two to three salesmen at other points in Minnesota who worked out of 
their homes. Apart from a small amount of furniture in its Minne- 
apolis office and two salesmen’s automobiles, it owned no property 
within the State, nor did it have a bank account therein, and all 
salaries and reimbursable expenses of the salesmen and the secretary, 
office rent, telephone bills and all other expenses of the Minneapolis 
office, were paid directly from the home office. The salesmen solic- 
ited and took orders from dealers but they were not authorized to 
accept orders or make contracts for the company, nor were they 
authorized to receive payments, collect accounts or adjust claims. 
Orders which they received were mailed to the home office for 
approval of credit and for acceptance or rejection. The orders 
were acknowledged and accepted or rejected in writing, mailed from 
the home office directly to the purchasers. Accepted orders were 
filled by delivery of the cement to a rail carrier, f. o. b. plant at 
Mason City, and consigned to the purchasers. Sales invoices were 
prepared in and mailed from the home office directly to the purchasers 
who made payment directly to the company at its home office. The 
salesmen also called on contractors and other users of cement, not 
to solicit orders, but for the purpose of acquainting them with the 
merits of Northwestern’s product and of advising them of the names 
of the local dealers where it might be purchased. There was evidence 
which might have supported a finding that these salesmen sometimes, 
in effect; took otders from contractors for, and delivered them to, 
local dealers who stocked Northwestern’s cement, and thus were 
engaged in the local business of selling cement for such dealers, 
Cheney Brothers Co. v. Massachusetts, 246 U.S. 147, 155. But no 
such finding was made, and there is more than colorable basis for 
believing that Minnesota did not press for such a finding, as any 
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sota, acting under its statutory “three factor formula” 
now contained in Minnesota Statutes, 1957, § 290.19? 
apportioned and allocated to Minnesota a substantial part 
of Northwestern’s net income for each of the years 1933 
through 1948. Upon the amount of net income so allo- 
cated, Minnesota assessed a tax against Northwestern for 
each of those years under what is now Minnesota Statutes, 
1957, § 290.03, which, in pertinent part, provides: 


“290.03. Classes of taxpayers. An annual tax for 
each taxable year, computed in the manner and at 
the rates hereinafter provided, is hereby imposed 
upon the taxable net income for such year of the 
following classes of taxpayers: 

“(1) Domestic and foreign corporations .. . 
whose business within this state during the taxable 
year consists exclusively of .. . interstate com- 
merce. .. .” 


Upon Northwestern’s refusal to pay those taxes, Minne- 
sota brought this action in its own court to recover them. 
Northwestern defended upon the grounds (1) that 
§ 290.03, as applied, imposed the taxes directly upon inter- 
state commerce and, hence, regulated it in violation of 
the Commerce Clause of the Constitution, Art. I, § 8, cl. 3, 


such practice could easily be ended by Northwestern and Minnesota’s 
evident object was not to rest on such a basis, but to obtain an 
adjudication that its statute, § 290.03, validly imposed a tax upon 
Northwestern’s net income from Minnesota customers though derived 
“exclusively [from] interstate commerce.” 

2 Minnesota Statutes, 1957, § 290.19, provides, in substance, that 
where business is done ‘“‘partly within and partly without this state” 
there shall be apportioned and allocated to Minnesota, as income 
derived from the intrastate commerce done in that State, an amount 
equal to the ratio which the taxpayer’s (a) sales made within that 
State, (b) tangible property owned or used in that State, and (c) total 
payrolls paid in that State bear to the taxpayer’s totals of those 
factors. 
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and (2) that the income involved was not subject to 
Minnesota’s jurisdiction and its action in taxing it vio- 
lated the Due Process Clause of the Fourteenth Amend- 
ment. At the conclusion of the trial, the court made 
formal findings of fact including the following: 


“TNorthwestern’s] activities in this state were an 
integral part of its interstate activities, and all 
revenue received by it from customers in Minnesota 
resulted from its operations in interstate commerce.” 


But the trial court, nevertheless, sustained the tax and 
entered judgment for the State. Northwestern appealed 
to the Supreme Court of Minnesota which, without chal- 
lenging the finding of fact above-quoted, affirmed, 250 
Minn. 32, 84 N. W. 2d 373, and the case is here on 
Northwestern’s appeal. 355 U.S. 911. 

Stockham Valves & Fittings, Inc., is a Delaware cor- 
poration maintaining its principal office and only manu- 
facturing plant in Birmingham, Alabama. It makes 
valves and pipefittings which it sells locally in Alabama 
and, in interstate commerce, to wholesalers and jobbers in 
Georgia as well as in all other States of the Union. 
Although the facts are stipulated and the “exclusively” 
interstate character of the commerce done by Stockham 
in Georgia is not in dispute, the course of its conduct in 
that State is summarized in the margin.’ Petitioner, as 


’To facilitate the conduct of its commerce, Stockham keeps a 
stock of its products in public warehouses in Birmingham, Chicago, 
Houston and Vernon (California), and maintains in each of those 
cities, and in each of 8 other widely separated industrial centers, 
including Atlanta, a small sales office. It has not qualified, under 
Georgia laws, to do business in that State. Its Atlanta office, which 
is listed in the Atlanta telephone and city directories, is staffed with 
one salesman and a secretary. Her duties are entirely clerical. The 
salesman spends about one-third of his working time in Georgia, and 
the remainder in four other southeastern States, calling on persons 
who are in position to recommend or specify the use of particular 
building supplies in construction work, such as architects, engineers 
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State Revenue Commissioner of Georgia, acting under 
the “Three Factor Ratio” of the Code of Georgia, 1933, 
as amended, § 92-3113 (4),* apportioned and allocated to 
Georgia a part of Stockham’s net income for each of the 
years 1952, 1954, and 1955. Upon the amounts of net 
income so allocated, petitioner assessed a tax against 
Stockham for each of those years under the Code of 
Georgia of 1933, as amended, § 92-3113, which, in per- 
tinent part, provides: 


“Corporations, allocation and apportionment of 
income.—The tax imposed by this law shall apply to 
the entire net income, as herein defined, received by 


and contractors, and on independent wholesalers and jobbers, en- 
deavoring to impress them with the merits of, and to induce them 
to specify or recommend the use of, Stockham’s products. Although 
he has no authority to accept orders or to make contracts for the 
company, he solicits orders from wholesalers and jobbers, and trans- 
mits such as he receives to the home office for approval of credit 
and acceptance or rejection, but “for the most part” orders are mailed 
directly by the purchasers to the home office in Birmingham. Ac- 
cepted orders are filled by delivery of the goods to the purchasers, 
or to a common carrier consigned to the purchasers, at the Birming- 
ham plant. Sales invoices are prepared and mailed by the home office 
directly to the purchasers who remit to the home office. The salesman 
does not receive payments, collect accounts or adjust claims. Except 
for the small amount of office furniture in its Atlanta sales office the 
company has no property in Georgia, nor does it have a bank account 
there, and the salaries of the salesman and secretary and their reim- 
bursable expenses, the office rent, telephone bills and all other expenses 
of the Atlanta office are paid directly from the home office. 

*Code of Georgia, 1933, as amended, § 92-3113 (4) provides that 
“Where income is derived from the manufacture, production, or sale 
of tangible personal property, the portion of the net income therefrom 
attributable to property owned or business done within this State shall 
be taken to be the portion arrived at by” the arithmetical average 
which the ratios of the taxpayer’s (a) inventories of products held in 
the State, (b) compensation paid or incurred in the State, and 
(c) gross receipts from business done within the State bear to the 
taxpayer’s totals of those factors. 
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every corporation, foreign or domestic, owning prop- 
erty or doing business in this State. Every such 
corporation shall be deemed to be doing business 
within this State if it engages within this State in 
any activities or transactions for the purpose of 
financial profit or gain, . . . whether or not any such 
activity or transaction is connected with interstate 
or foreign commerce.” (Emphasis added.) 


Upon demand, Stockham paid the taxes and, after 
denial of timely claim for refund, brought this suit to 
recover the amount paid, contending (1) that § 92-3113, 
as applied, imposed the taxes directly upon interstate 
commerce and, hence, regulated it in violation of the 
Commerce Clause of the Constitution, and (2) that the 
income involved was not subject to Georgia’s jurisdiction 
and its action in taxing it violated the Due Process Clause 
of the Fourteenth Amendment. The trial court sus- 
tained the tax. Stockham appealed to the Supreme 
Court of Georgia. It found that: 


“TW]ithout dispute [Stockham] was engaged 
exclusively in interstate commerce insofar as its 
activities in Georgia are concerned. . . .” 


And it held that § 92-3113, as applied, violated the Com- 
meree Clause of the Constitution. It thereupon reversed 
the judgment, 213 Ga. 713, 101 S. E. 2d 197, and we 
granted Georgia’s petition for certiorari. 356 U.S. 911. 

I submit that these simple recitals clearly show 
(1) that the Minnesota and Georgia statutes, in plain 
terms, purport to tax income derived “exclusively [from] 
interstate commerce,’ (2) that the Minnesota and 
Georgia courts have found that the income involved was 
derived “exclusively [from] interstate commerce,” and 
(3) that the taxes were laid directly on that interstate 
commerce. There is no room to dispute these admitted 
facts. Yet, I believe, the Court does not squarely face 


| 





— "oR (So ee OS Oo lee Oe" Gee ee le Ck ls 








Ly om iv -_—SX Ww SS — 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 115 


them but veiledly treats the cases as though intrastate 
commerce were to some extent involved. It says, re- 
ferring to the Minnesota case, (a) that one of the sales- 
men was known as “district manager,” (b) that the 
Minneapolis sales office was used “as a clearing house,” 
(c) that “Orders were solicited and received from [build- 
ers, contractors and architects], on special forms furnished 
by appellant, directed to an approved local dealer who in 
turn would fill them by placing a like order with appel- 
lant, [and that] [t]hrough this system appellant’s sales- 
men would in effect secure orders for local dealers which 
in turn were filled by appellant in the usual manner,” and 
(d) that “Salesmen would also receive and transmit 
claims against appellant for loss or damage in any ship- 
ments made by it, informing the company of the nature 
thereof and requesting instructions concerning the same.” 
These recitals, if found true, might very well have sup- 
ported a finding, had there been one, that the taxpayer 
was engaged in intrastate commerce in Minnesota. Par- 
ticularly might the statement about the salesmen taking 
orders from builders, contractors and architects for local 
dealers have done so, for it was expressly held in Cheney 
Brothers Co. v. Massachusetts, 246 U. S. 147, 155, that 
such conduct amounted to engaging in the local business 
of selling products for such dealers. But no such finding 
was made by the Minnesota courts. And there is more 
than colorable basis for believing that Minnesota did not 
desire such a finding, as any such practice could easily be 
ended by Northwestern, and Minnesota’s purpose was not 
to rest on such a basis but to obtain an adjudication that 
its statute, § 290.03, constitutionally imposed a tax upon 
the taxpayer’s net income from Minnesota customers 
though derived “exclusively [from] interstate commerce.” 
Nor can the Court’s seeming disdain of the word ‘“com- 
merce” and its frequent use, instead, of “activities”’ 
obscure the fact that it was “exclusively interstate com- 
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merce” that was taxed. The abstract use of the word 
“activities,” as applied to a commerce question and dis- 
tinguished from a due process one, has no legal signifi- 
cance. What is of legal consequence is whether the 
“activities” were in intrastate or in interstate commerce. 
Here, the Minnesota and Georgia courts have found that 
the income which was taxed had derived “exclusively 
[from] interstate commerce.” 

So if anything is plain it is that we are not presented 
with cases involving the doing of any intrastate commerce 
in Minnesota or Georgia by the taxpayers. The courts of 
those States have expressly found that there was none. 
Therefore, we do not have a situation where a taxpayer 
was doing both intrastate and interstate commerce within 
the taxing State, thus to invoke application of the State’s 
apportionment statute in order to determine how much 
of the total income of the taxpayer had derived from 
intrastate commerce in the taxing State, and was, there- 
fore, subject to its taxing power. Instead we have here 
only interstate commerce, which the States are prohibited 
from regulating, by direct taxation or otherwise, by the 
Commerce Clause of the Constitution. 

Yet, the Court “conclude[s] that net income from the 
interstate operations of a foreign corporation may be 
subjected to state taxation provided the levy is not dis- 
criminatory and is properly apportioned to local activities 
within the taxing State forming sufficient nexus to support 
the same.” (Emphasis added.) I respectfully submit 
that this is novel doctrine, and that this Court has never 
before so held. 

The Court refers to our past opinions in this field as 
creating a “quagmire,” and says “there is a ‘need for 
clearing up the tangled underbrush of past cases’ with 
reference to the taxing power of the States... .” Ire 
spectfully submit that this Court’s past opinions, rightly 
understood and aligned in their proper categories, are 
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remarkably consistent in a field so varied and complex, 
and that they do not deserve the characterizations given 
them. It is quite true in this field—as I think is the case 
in almost every field—that loose statements can be found 
in some of the opinions which when considered in iso- 
lation, and certainly when taken out of context, are 
seemingly outside the line of the law. But I think it is 
entirely fair to say that such confusion as exists is mainly 
due to a failure properly to analyze, understand, categorize 
and apply the decisions. 

In applying the Court’s opinions in the field of state 
income taxation of commerce, it is at least necessary 
sharply to discern (1) whether the tax was laid upon the 
general income of a resident or domiciliary of the taxing 
State, (2) whether the taxpayer’s production,. manufac- 
turing, distribution or management facilities, or some of 
them, were located in the taxing State, (3) whether the 
taxpayer conducted both intrastate and interstate com- 
merce in the taxing State, and, if so, (4) whether the 
tax was directly laid on income derived from interstate 
commerce, or—what is the equivalent—on the whole of 
the income, or whether the whole of the income was used 
as one of the several factors in an apportionment formula 
merely for the purpose of fairly measuring the uncertain 
percentage or proportion of the total income that was 
earned within the taxing State. 

Let us start our considerations with fundamentals. Of 
course, the foundation is the Commerce Clause itself. It 
provides: “The Congress shall have Power . . . To regu- 
late Commerce with foreign Nations, and among the sev- 
eral States, and with the Indian Tribes....” U.S. 
Const., Art. I, §8, cl. 3. That clause “by its own force 
created an area of trade free from interference by the 
States.” Freeman v. Hewitt; 329 U.S. 249, 252. “[N]lo 
State has the right to lay a tax on interstate commerce in 
any form. ... [T]he reason is that such taxation is a 
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burden on that commerce, and amounts to a regulation of 
it, which belongs solely to Congress.” Leloup v. Port of 
Mobile, 127 U. S. 640, 648. And see the thirteen cases 
in this Court there cited in support of the quoted text. 
Mr. Justice Brandeis, speaking for the Court in Sprout v. 
South Bend, 277 U. S. 163, 171, declared that “in order 
that [a State] fee or tax shall be valid, it must appear 
that it is imposed solely on account of the intrastate 
business; that the amount exacted is not increased 
because of the interstate business done; that one engaged 
exclusively in interstate commerce would not be subject 
to the imposition; and that the person taxed could dis- 
continue the intrastate business without withdrawing also 
from the interstate business.” (Emphasis added.) The 
same declaration was made for the Court by Mr. Justice 
Butler in Hast Ohio Gas Co. v. Tax Commission, 283 
U. S. 465, 470, and again by Mr. Chief Justice Hughes in 
Cooney v. Mountain States Tel. Co., 294 U.S. 384, 393. 

From this alone it would seem necessarily to follow 
that the taxes here challenged, which were laid by the 
States directly on “exclusively interstate commerce,” bur- 
dened that commerce and, hence, regulated it in violation 
of the Commerce Clause of the Constitution. But there 
is more. This Court has consistently struck down state 
taxes which were laid on business that was ezclusively 
interstate in character. Cheney Brothers Co. v. Massa- 
chusetts, 246 U.S. 147, 153; Alpha Portland Cement Co. 
v. Massachusetts, 268 U.S. 203; Ozark Pipeline Corp. v. 
Monier, 266 U.S. 555; Spector Motor Service v. O’Connor, 
340 U.S. 602. Cf. Joseph v. Carter & Weeks, 330 U. S. 
422; Freeman v. Hewitt, supra. Neither the Court nor 
counsel have cited, and our research has not disclosed, 
a single opinion by this Court that has upheld a state 
tax laid on “exclusively interstate commerce,” and we are 
confident none exists. 
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The Court recognizes that “the States, under the Com- 
merce Clause, are not allowed ‘one single-tax-worth of 
direct interference with the free flow of commerce.’ 
Freeman v. Hewit, 329 U.S. 249, 256.” It then says “On 
the other hand, it has been established since 1918 that a 
net income tax on revenues derived from interstate com- 
merce does not offend constitutional limitations upon 
state interference with such commerce. The decision of 
Peck & Co. v. Lowe, 247 U. 8. 165, pointed the way.” 
What way did it point? There the 1913 federal income 
tax Act, imposing a tax upon the “entire net income 
arising or accruing from all sources during the preceding 
calendar year,’ was applied by the Federal Government 
to the whole net income of one who derived about three- 
fifths of it from “buying goods in the several States, 
shipping them to foreign countries and there selling 
them.” The question was whether such a tax validly 
could be imposed in the light of Art. I, §9, cl. 5 of the 
Constitution which provides that “No Tax or Duty shall 
be laid on Articles exported from any State.” This 
Court held that the export clause only precluded taxa- 
tion of “articles in course of exportation,” and did not 
prohibit federal taxation of general income of the tax- 
payer “from all sources,” and that the tax was “not laid 
on income from exportation because of its source,” but 
upon general income “from all sources,”’ and was, there- 
fore, within the federal power to levy. 247 U.S., at 174. 
But here the States of Minnesota and Georgia “laid [the 
taxes directly] on income from [exclusively interstate 
commerce] because of its source.” They do not contend 
that they were laid on any intrastate commerce but admit 
there was none. I submit that the Lowe case does not in 
any sense “point the way” for direct taxation by a State 
of that which it finds and admits to be “exclusively 
interstate commerce.” 








120 STATE TAXATION ON INTERSTATE COMMERCE, 1959 


The Court then says “The first case in this Court apply- 
ing the doctrine [of the Lowe case] to interstate com- 
merce was that of U. S. Glue Co. v. Town of Oak Creek, 
247 U. S. 321.” I submit that nothing in that case is 
authority for the proposition that a State may tax “exclu- 
sively interstate commerce.” Exactly to the contrary, 
it sustained a tax only on “that proportion of [the tax- 
payer’s] income derived from business transacted ... 
within the State... .” 247 U.S.,at329. That was the 
whole point of the case. There the Glue Company; a 
Wisconsin corporation, maintained its principal office and 
its only manufacturing plant in the town of Oak Creek, in 
that State. It also maintained stocks in branches in other 
States. It sold its products both locally in Wisconsin, 
and in other States in interstate commerce, shipping 
either directly from its plant in Wisconsin or from one of 
its branches in another State. In the year involved, 
about one-seventh of its sales were made locally in Wis- 
consin, four-sevenths of them were made, and the goods 
shipped from its factory directly to customers in other 
States, in interstate commerce, and two-sevenths of them 
were made from stocks in its branches in other States. 
Wisconsin’s income tax statutes provided, in pertinent 
part, that “any person engaged in business within and 
without the state shall . . . be taxed only upon that por- 
tion of such income as is derived from business trans- 
acted .. . within the state.” “In order to determine 
what part of the income of a corporation engaged in busi- 
ness within and without the State . . . is to be taxed as 
derived from business transacted .. . within the State, 
reference is had to a formula prescribed by another 
statute,” which employed the total income of the tax- 
payer as one of its several factors. “This formula was 
applied in apportioning [the taxpayer’s] net ‘business 
income’ for the year” involved, which produced an 
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amount substantially exceeding one-seventh of its total 
income—the amount of its local sales. “[U]pon the por- 
tion thus attributed to the State . . . the tax in question 
was levied.” 247 U.S., at 323-325. The Glue Company 
resisted the tax, contending that it was imposed directly 
upon interstate commerce in violation of the Commerce 
Clause of the Constitution, and, failing of relief in the 
Supreme Court of the State, it brought the case here on 
writ of error. This Court affirmed, concluding that the 
tax was “measured ... by the net proceeds from this 
part of plaintiff’s business, along with a like imposition 
upon its income derived from other sources, and in the 
same way that other corporations doing business within 
the State are taxed upon that proportion of their in- 
come derived from business transacted . . . within the 
State... .” 247 U.S., at 329. (Emphasis added.) 

It would seem too obvious for debate that if a taxpayer 
maintains its factory and produces all its goods in one 
State but sells the whole in other States in interstate 
commerce, it has derived some portion of its income in 
the State of manufacture or production. It should be 
obvious, too, that where such a manufacturer has sold 
some of its products locally and others of them in inter- 
state commerce, that the mere ratio of intrastate sales 
to interstate ones well might not constitute a fair basis 
for determining what part of the net income was derived 
from intrastate commerce on the one hand, and inter- 
state commerce on the other. Inasmuch as it has always 
been thought by American lawyers that the States cannot 
tax interstate commerce but may tax intrastate commerce, 
it has been deemed necessary for the State to determine 
what portion of the total income of the taxpayer was 
derived from intrastate commerce done within its borders 
and is therefore subject to its taxing power. To accom- 
plish that purpose, most States, like Wisconsin in the 
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U. 8. Glue case, and like Minnesota and Georgia in the 
cases here, have adopted apportionment statutes, applica- 
ble to situations where the taxpayer is doing business both 
within and without the State, which use, as one of the 
several factors, the total income of the taxpayer in meas- 
uring the part of the income that was derived from within 
the taxing State. Those were the principles applied in 
the U. S. Glue case. 

Those principles were again made unmistakably clear, 
and were applied, by Mr. Justice Brandeis, in Underwood 
Typewriter Co. v. Chamberlain, 254 U.S. 113, next relied 
on by the Court. That case does not hold that “exclu- 
sively interstate commerce” may be taxed by a State. It 
holds just the contrary. There Underwood Typewriter 
Company, though a Delaware corperation, had become 
a domiciliary of Connecticut and manufactured all of its 
machines at its factory in that State. It sold them both 
locally in Connecticut and in other States in interstate 
commerce. In the year involved, about 33 percent of its 
dollar volume of sales was made in Connecticut and the 
remainder in other States in interstate commerce. To 
determine the amount of Underwood’s net income derived 
from intrastate commerce, Connecticut applied the for- 
mula prescribed by its apportionment statute. This re- 
sulted in a determination that 47 percent of Underwood’s 
net income had been derived from intrastate commerce 
in Connecticut. Upon that amount it computed and 
assessed its 2 percent net income tax. This Court, in sus- 
taining the tax, over Underwood’s objection that it vio- 
lated the Commerce Clause of the Constitution, said: 
“This tax is based upon the net profits earned within the 
State. That a tax measured by net profits is valid, al- 
though these profits may have been derived in part, or 
indeed mainly, from interstate commerce is settled. U.S. 
Glue Co. v. Oak Creek, 247 U. 8. 321; Shaffer v. Carter, 
252 U.S. 37,57. Compare Peck & Co. v. Lowe, 247 U.S. 
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165. ... The profits of the corporation were largely 
earned by a series of transactions beginning with manu- 
facture in Connecticut and ending with sale in other 
States. In this it was typical of a large part of the manu- 
facturing business conducted in the State. The legisla- 
ture in attempting to put upon this business its fair share 
of the burden of taxation was faced with the impossibility 
of allocating specifically the profits earned by the proc- 
esses conducted within its borders. It, therefore, adopted 
a method of apportionment which, for all that appears in 
this record, reached, and was meant to reach, only the 
profits earned within the State.” 254 U.S., at 120-121. 
(Emphasis added.) 

The Court next takes up the case of Memphis Natural 
Gas Co. v. Beeler, 315 U. S. 649. That case does not at 
all hold that “exclusively interstate commerce” may be 
taxed by aState. It, too, holds just the contrary. There 
Memphis Natural Gas Company purchased gas in Loui- 
siana which it transported through its interstate pipe line 
to Tennessee where it sold 20 percent of it in interstate 
commerce, but it delivered 80 percent of it to Memphis 
Power & Light Company. “That company distributes it 
to consumers under a contract with taxpayer which the 
Supreme Court of Tennessee has found to be a joint 
undertaking of the two companies whereby taxpayer fur- 
nishes gas from its pipeline, the Memphis company 
furnishes facilities and service for distribution and sale 
to consumers, and the proceeds of the sale, after deduc- 
tion of specified costs and expenses, are divided between 
the two companies.” 315 U. S., at 652. A Tennessee 
statute imposed a tax on all foreign and domestic corpora- 
tions of “three percent of the net earnings . . . arising 
from business done wholly within the State, excluding 
earnings arising from interstate commerce.” Ibid. Act- 
ing under that statute, a tax “was laid on [the taxpayer’s] 
net earnings from the distribution of gas under its contract 
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with the Memphis company.” 315 U.S., at 653. This 
Court said that “if the Supreme Court of Tennessee cor- 
rectly construed taxpayer’s contract with the Memphis 
company as establishing a profit-sharing joint adventure 
in the distribution of gas to Tennessee consumers, the tax- 
payer’s net earnings under the contract were subject to 
local taxation.” 315 U. S., at 653-654. (Emphasis 
added.) This Court then found that the Supreme Court 
of Tennessee had correctly construed the contract and 
that the taxpayer’s activities “constituted participation 
in the business of distributing the gas to consumers after 
its delivery into the service pipes of the Memphis com- 
pany,” and sustained the tax, concluding: “There is no 
contention or showing here that the tax assessed is not 
upon net earnings justly attributable to Tennessee.” 
315 U.S., at 656, 657. (Emphasis added.) 

It is true that Mr. Chief Justice Stone’s opinion in the 
Beeler case contains the following language at page 656: 


“In any case, even if taxpayer’s business were 
wholly interstate commerce, a nondiscriminatory tax 
by Tennessee upon the net income of a foreign 
corporation having a commercial domicile there, 
cf. Wheeling Steel Corp. v. Fox, [298 U.S. 193], or 
upon net income derived from within the state, 
Shaffer v. Carter, 252 U. S. 37, 57; Wisconsin v. 
Minnesota Mining Co., 311 U.S. 452; cf. New York 
ez rel. Cohn v. Graves, 300 U. S. 308, is not pro- 
hibited by the commerce clause on which alone 
taxpayer relies. U.S. Glue Co. v. Oak Creek, 247 
U. S. 321; Underwood Typewriter Co. v. Cham- 
berlain, 245 U. S. 113, 119-20... .” (Emphasis 
added. ) 

The first sentence of that quotation caused Mr. Justice 
Burton to say, in Spector Motor Service v. O’Connor, 
340 U. S. 602, 609, note 6, that the statement was “not 
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essential to the decision in the case.” But it is a mis- 
take to say that Mr. Chief Justice Stone’s language even 
comes near holding that exclusively interstate commerce 
may be taxed by a State. Note that he spoke of a foreign 
corporation “having a commercial domicile” in the taxing 
State. That connotes the conduct of intrastate com- 
merce in the taxing State, such as was involved in the 
Foz case which he cited, 2. e., the maintenance in the tax- 
ing State of the taxpayer’s “principal office” in which its 
principal officers were located and conducted their busi- 
ness, and where a duplicate stock ledger and the records 
of capital stock transactions of the taxpayer were con- 
tinuously kept. Of course that conduct amounted to the 
doing of intrastate commerce, and naturally the State 
could tax that intrastate commerce. And that’s all the 
State did in For. Interstate commerce was not taxed 
either in Beeler or in Foz. 

The Court then cites Bass, Ratcliff & Gretton, Ltd., v. 
State Tax Commission, 266 U. S. 271, and Norfolk & 
W. R. Co. v. North Carolina, 297 U.S. 682. But from 
the Court’s own recitals respecting those cases it appears 
that the taxpayers there “carried on substantial local 
activities” within the taxing States, which permitted the 
States to lay taxes on that intrastate commerce, “meas- 
ured on a proportional formula.” Those cases are exactly 
in line with the U. S. Glue, Underwood, and Beeler cases. 
They did not sustain a state tax on exclusively interstate 
commerce. 

The Court next cites this Court’s per curiam in West 
Publishing Co. v. McColgan, 328 U. S. 823, and quotes 
from the California opinion, which was there affirmed, 
only the following: “The employees were given space in 
the offices of attorneys in return for the use of plaintiff’s 
books stored in such offices.” It will be seen by refer- 
ence to the California opinion that the California court 
had found considerably more intrastate commerce. It 
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had found that the taxpayer “regularly employed solici- 
tors in [that] state who . . . were authorized to receive 
payments on orders taken by them, to collect delinquent 
accounts, and to make adjustments in case of complaints 
by customers, [and who] were given space in the offices 
of attorneys in return for the use of [the taxpayer’s] books 
stored in such offices [which were] advertised as its local 
offices... .” 27 Cal. 2d 705, 707. That finding estab- 
lished the usual criteria which this Court has consistently 
held to constitute the doing of intrastate commerce. 
California determined and taxed only the amount of that 
intrastate commerce. It did not tax any interstate com- 
merce. This Court in its per curiam affirmance cited the 
landmark Commerce Clause cases of U. S. Glue Co. v. 
Oak Creek, supra; Memphis Natural Gas Co. v. Beeler, 
supra, and the landmark Due Process Clause case of Inter- 
national Shoe Co. v. Washington, 326 U.S. 310. Surely 
this makes it clear that at least this Court did not sustain 
any tax on interstate commerce. 

The Court’s quotation from Wisconsin v. Minnesota 
Mining & Manufacturing Co., 311 U.S. 452, shows on its 
face that Wisconsin there taxed only income “attributable 
to earnings within the taxing state. . . .” 

Spector Motor Service v. O’Connor, 340 U. S. 602, is 
quite consistent with the prior cases. There, by a process 
of elimination, the Court determined what the tax was 
not in arriving at what it was, and concluded that it was 
a tax which attached “solely to the franchise of petitioner 
to do interstate business.” The Court then said: 


“This Court heretofore has struck down, under the 
Commerce Clause, state taxes upon the privilege of 
carrying on a business that was exclusively interstate 
in character. The constitutional infirmity of such a 
tax persists no matter how fairly it is apportioned to 
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business done within the state.” (Citing Alpha 
Portland Cement Co. v. Massachusetts, 268 U. S. 
203; Ozark Pipeline Corp. v. Monier, 266 U.S. 555; 
and referring, for comparison, to Interstate Pipeline 
Co. v. Stone, 337 U. S. 662, 669; Joseph v. Carter & 
Weeks Co., 330 U. S. 422; Freeman v. Hewit, 329 
U.S. 249.) 

“Our conclusion is not in conflict with the principle 
that, where a taxpayer is engaged both in intrastate 
and interstate commerce, a state may tax the priv- 
ilege of carrying on intrastate business and, within 
reasonable limits, may compute the amount of the 
charge by applying the tax rate to a fair pro- 
portion of the taxpayer’s business done within the 
state,....” 340 U.S., at 609-610. 


Is it not plain that this recent case holds that “exclu- 
sively” interstate commerce may not be taxed by a State? 

With this demonstration of the holdings in the com- 
merce cases relied upon by the Court, surely we can 
repeat, with the conviction of demonstrated truth, our 
statement that none of the cases relied on by the Court 
supports its holding “that net income from the interstate 
operations of a foreign corporation may be subjected to 
state taxation provided the levy is not discriminatory and 
is properly apportioned to local activities within the tax- 
ing State... .” The fact that such taxes may be fairly 
or “properly apportioned” is without legal consequence, 
for “The constitutional infirmity of such a tax persists 
no matter how fairly it is apportioned to business done 
within the state.” Spector Motor Service v. O’Connor, 
supra, at 609. That this Court has always sustained 
State taxes on fairly determined amounts of intrastate 
income should be evident enough from the shown fact 
that it has struck them down only when there was none. 
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The Court says “We believe that the rationale of these 
cases, involving income levies by States, controls the 
issues here.” I agree that the rationale of those cases 
controls the issues here. But I cannot agree that those 
cases involved like “income levies by States.” They in- 
volved levies of income taxes on intrastate commerce, not 
on “exclusively interstate commerce.” Whereas, here 
both the Minnesota and Georgia courts have found that 
the income taxed by those States had derived “exclu- 
sively [from] interstate commerce,” and that the tax was 
not levied upon any intrastate commerce for there was 
none, 

In these circumstances, I submit it is idle to say that 
the taxes were not laid “on” interstate commerce, but on 
the taxpayer’s general income after all commerce had 
ended, and, therefore, did not burden, nor hence regulate, 
interstate commerce. For in addition to the plainness 
of the fact, the courts of Minnesota and Georgia have 
explicitly held in these cases that the income involved was 
derived “exclusively [from] interstate commerce,” and 
that the taxes were laid on that income. The taxes do 
not purport to have been, and could not have been, laid 
on any income derived from intrastate commerce in those 
States for there was none. It necessarily follows that the 
taxes were “laid on income from [interstate commerce] 
because of its source,” Peck & Co. v. Lowe, supra, at 174, 
just as in Spector Motor Service v. O’Connor, supra. 

The Commerce Clause denies state power to regulate 
interstate commerce. It vests that power exclusively in 
Congress. Direct taxation of “exclusively interstate 
commerce” is a substantial regulation of it and, therefore, 
in. the absence of congressional consent, the States may 
not directly tax it. This Court has so held every time 
the question has been presented here until today. With- 
out congressional consent, the States of Minnesota and 
Georgia have laid taxes directly on what they admit was 
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“exclusively interstate commerce.”’ Hence, in my view, 
those levies plainly violated the Commerce Clause of the 
Constitution and cannot stand consistently therewith and 
with our prior cases. I would, therefore, reverse the judg- 
ment of the Supreme Court of Minnesota in No. 12 and 
affirm the judgment of the Supreme Court of Georgia 
in No. 33. 








STATE TAXATION ON INTERSTATE COMMERCE, 1959 


130 





AppENDIx II 


SUMMARY OF NORTHWESTERN STATES PORTLAND CEMENT Co. v. MINNESOTA, AND 
WituiaMs v. StocKHAM VaLves & Fittings, INc., 27 U.S.L. WEEK 4141 (U.S,, 
Fes. 24, 1959) 


(Prepared by the Library of Congress Legislative Reference Service) 


These cases were separately briefed, argued, and submitted but were consoli- 
dated by the Court for purposes of decision because of the similarity of the tax 
in each case. Mr. Justice Clark delivered the opinion for the majority. Mr. 
Justice Harlan wrote a concurring opinion. Mr. Justice Whittaker wrote a 
dissenting opinion in which Mr. Justice Frankfurter and Mr. Justice Stewart 
joined. Mr. Justice Frankfurter added a separate dissenting opinion by way 
of emphasizing his agreement with Mr. Justice Whittaker. 

The plaintiffs challenged the constitutionality of State net income tax laws 
in Minnesota and Georgia, respectively. Sach law levied taxes on that portion 
of a foreign corporation’s net income earned from and fairly apportioned to 
business activities within the taxing State even though the activities were 
exclusively in furtherance of interstate commerce. No question was raised in 
either case as to the reasonableness of the tax formula or the amount of the 
final assessment. 

The Minnesota tax was levied under § 290.03 of the Minnesota statutes which 
provides in part as follows: 

“§ 290.08 : 

“Classes of taxpayers. An annual tax for each taxable year, computed in the 
manmmer and at the rates hereinafter provided, is hereby imposed upon the taxable 
net income for such year of the following classes of taxpayers: 

“(1) Domestic and foreign corporations not taxable under § 290.02 which own 
property within this State or whose business within this State during the 
taxable year consists exclusively of foreign commerce, interstate commerce, or 
both ; 

“Business within the State shall not be deemed to include transportation in 
interstate or foreign commerce, or both, by means of ships navigating within 
or through waters which are made international for navigation purposes by any 
treaty or agreement to which the United States is a party: * * * Minn. Stat., 
1945, § 290.03.” 

The Georgia tax was levied under §§ 92-3102 and 92-3113 of the Georgia Code 
which provide in part as follows: \ 

“Ga. Code Ann. (1937), § 92-3102. 

“Rate of taxation of corporations—Every domestic corporation and every for- 
eign corporation shall pay annually an income tax equivalent to 5% percent 
of the net income from property owned or from business done in Georgia, as 
defined in § 92-8113: * * * 

“Ga. Code Ann. (1937), § 92-3113. 

“Corporations, allocation and apportionment of income—The tax imposed 
by this law shall apply to the entire net income, as herein defined, received by 
every corporation, foreign or domestic, owning property or doing business in this 
State. Every such corporation shall be deemed to be doing business within this 
State if it engages within this State in any activities or transactions for the 
purpose of financial profit or gain, whether or not such corporation qualifies 
to do business in this State, and whether or not it maintains an office or place 
of doing business within this State, and whether or not any such activity or 
transaction is connected with interstate or foreign commerce. * * *” 

The Court concluded : 

“That net income from the interstate operations of a foreign corporation may 
be subjected to State taxation provided the levy is not discriminatory and is 
properly apportioned to local activities within the taxing State forming sufficient 
neXus to support the same” (27 U.S.L. Week 4141). 

In its discussion of the development of the doctrine that interstate commerce 
shall be free from any direct restrictions or impositions by the States, the 
Court cited, with approval, Robbins v. Taring District, 120 U.S. 489, 493-494 
(1887) to the effect that a State “cannot impose taxes upon persons passing 
through the State, or coming into it merely for a temporary purpose” such as 
itinerant drummers. Since the nexus to support the tax, then, must be more 
substantial that the activities of a drummer, it becomes important to examine 
the activities of the plaintiffs in these cases. 
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Activities in Minnesota 


The cement company was an Iowa corporation. Its activities in Minnesota 
“consisted of a regular and systematic course of solicitation of orders for the 
sale of its products, each order being subject to acceptance, filling, and delivery 
by it from its plant at Mason City, Iowa * * * 48 percent of appellant’s sales 
were made * * * to dealers in Minnesota. For efficient handling of its activity 
in that State, appellant maintained in Minneapolis a leased sales office equipped 
with its own furniture and fixtures under the supervision of an employee- 
salesman known as a district manager. Two salesmen, including this district 
manager, and a secretary occupied this three-room oftice. Two additional sales- 
men used it as a clearinghouse. Each employee was paid a straight salary 
by the appellant direct from Mason City and two cars were furnished by it 
for the salesmen. Appellant maintained no bank account in Minnesota, owned 
no real estate there, and warehoused no merchandise in the State. All sales 
were made on a delivered price basis fixed by the appellant in Mason City and 
no pickups were permitted at its plant there. The salesmen, however, were 
authorized to quote Minnesota customers a delivered price. Orders received by 
the salesmen or at the Minneapolis office were transmitted daily to appellant 
in Mason City, were approved there, and acknowledged directly to the pur- 
chaser with copies to the salesman.” 

The salesmen sold only to approved dealers although they also contacted 
other potential customers and took orders from them which were directed to an 
approved local dealer. 


Activities in Georgia 

Stockham Valve is a Delaware corporation with its principal office and plant 
in Birmingham, Ala. “It manufactures and sells valves and pipe fittings 
through established local wholesalers and jobbers who handle products other 
than respondent’s. These dealers were encouraged by respondent to carry a 
local inventory of its products by granting to those who did so a special price 
concession. However, the corporation maintained no warehouse or storage 
facilities in Georgia. It did maintain a sales-service office in Atlanta, which 
served five States. This office was headquarters for one salesman who devoted 
about one-third of his time to solicitation of orders in Georgia. He was paid 
on a salary plus commission basis while a full-time woman secretary employed 
there received a regular salary only. She was a source of information for 
respondent’s products [and] performed stenographic and clerical services. * * * 
Respondent’s salesmen carried on the usual sales activities, including regular 
solicitation, receipt, and forwarding of orders to the Birmingham office, and 
the promotion of business and good will for respondent. Orders were taken 
by him, as well as the sales-service office, subject to approval of the home office, 
and were shipped from Birmingham direct to the customer on an f.0.b. ware- 
house basis. Other than office equipment, supplies, advertising literature and 
the like, respondent had no property in Georgia, deposited no funds there, and 
stored no merchandise in the State.” 

Upon a review of these activities the Court stated: 

“The taxes imposed are levied only on that portion of the taxpayer's net 
income which arises from its activities within the taxing State. These activ- 
ities form a sufficient nexus between such tax and transactions within a State 
for which the tax is an exaction” (citing Wisconsin v. J. C. Penney, 311 U.S. 
435, 445 (1940), 27 U.S.L. Week 4141, 4145). 


DOES THE NORTH WESTERN STATES DECISION REPRESENT A NEW CONCEPT? 


Many small businessmen,.who engage in activities in several States with- 
out conducting intrastate commerce in them, fear that the decision in the 
Northwestern States case represents a new concept which will make them 
liable to multiple taxation. Within the Court itself there is disagreement about 
the novelty of the holding. 

From the opinion of Mr. Justice Clark, it would seem that the majority, al- 
though willing to concede that they might have taken a new step, insist that the 
step is one for which Peck and Co. v. Lowe, 247 U.S. 165, pointed the way, and 
that it is in the same direction taken by U. S. Glue Co. v. Town of Ash Creek, 247 
U.S. 321 (1918) ; Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920) ; 
Memphis Gas Co. v. Beeler, 315 U.S. 649 (1942); and West Publishing Co. v. 
MecColgan, 328 U.S. 823 (1946). “The rationale of these cases, involving income 
levies by States, controls the issues here.” (27 U.S.L. Week 4144.) 
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For Mr. Justice Harlan the doctrine announced by the Court is not a new 
one. In his concurring opinion he says: 

“I think that West [Publishing Co. vy McColgan] squarely governs the two cases 
now before us.” (27 U.S. L.W. 4141, 4146.) 

Also: 

“This Court has consistently upheld State net income taxes of general appli- 
cation so applied as to reach that portion of the profits of interstate business 
enterprises fairly allocable to activities within the State’s borders. We do no 
more today.” (Id. at p. 4147.) 

On the other hand, Mr. Justice Whittaker, in his dissenting opinion states: 
“Neither the Court nor counsel have cited, and our research has not disclosed, 
a single opinion by this Court that has upheld a State tax laid on exclusively in- 
terstate commerce, and we are confident none exists.” (Id. at 4150.) 

For him the commerce clause precludes the States from laying taxes directly 
on, and thereby regulating, “exclusively interstate commerce.” If it were not 
for the fact that in both Minnesota and Georgia the State courts had made 
specific findings that the firms were engaged in “exclusively interstate com- 
merce,” Justice Whittaker might have joined the majority in permitting the im- 
position of taxes on the firms. He says that the activities carried on by the 
Northwestern States Portland Cement Co. “might very well have supported a 
finding * * * that the taxpayer was engaged in intrastate commerce in Min- 
nesota.” (Id. at 4149.) Since no such finding was made, however, he considers 
the decision a new departure for the Court, not justified by precedent and not 
permitted under the Constitution. 

In his dissenting opinion, Mr. Justice Frankfurter stated : 

“The Court sustains the taxing power of the States in these two cases essen- 
tially on the basis of precedents. For me, the result of today’s decision is to 
break new ground. * * * Concretely, we have never decided that a State may 
tax a corporation when that tax is on income related to the State by virtue of 
activities within it when such activities are exclusively part of the process of 
doing interstate commerce. * * * It is vital to realize that in no case prior to 
this decision in which the taxing power of a State has been upheld when applied 
to corporations engaged in interstate commerce, was there a total absence of ac- 
tivities pursued or advantages conferred within the State severable from the 
very process which constitutes interstate commerce.” (Id. at 4153.) 

Even if it be conceded that never before has the Supreme Court held valid a 
State income tax on an organization engaged within its borders in exclusively 
interstate commerce, the Court’s action in these cases might have been antici- 
pated. Memphis Gas Co. v. Beeler (315 U.S. 649), contained at page 656, a 
dictum to the effect that even if a taxpayer’s business were wholly interstate 
commerce, a nondiscriminatory tax upon net income derived from within the 
State is not prohibited by the commerce clause. The holding in these cases ap- 
proximates the dictum in Beeler, though it is not quite as broad as Beeler. To 
support an income tax on a business engaged exclusively in interstate commerce, 
the local activities within the taxing State must form a sufficient nexus. In 
terms of activities engaged in by the taxpayer, these cases are not much, if at 
all, broader than West v. McColgan (supra). The difference is that in these 
‘ases the activities of the companies were characterized as “exclusively inter- 
state commerce” while in the West case they were not. 





WHAT IS THE IMPACT OF THESE CASES? 


Mr. Justice Frankfurter assumes that the decision “will stimulate, if indeed it 
does not compel, every State of the Union, which has not already done so, to 
devise a formula of apportionment to tax the income of enterprises carrying on 
exclusively interstate commerce. As a result, interstate commerce will be bur- 
dened not hypothetically but practically. * * *” (27 U.S.L. Week 4141, 4154.) 

If, as a result of this decision, every State tax on “exclusively interstate com- 
merce” is to be considered valid, however limited the local activities of the tax- 
payer, most certainly a new concept would have been introduced into the law, 
a far-reaching concept, potentially destructive to small businesses, and burden- 
some to all businesses. But the Court has given no indication that it is prepared 
to go this far. In the words of the Court, “We conclude that net income from 
the operations of a foreign corporation may be subjected to State taxation pro- 
vided the levy is not discriminatory and is properly apportioned to local activities 
within the taxing State forming a sufficient nerus to support same.” (27 U.8.L. 
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Week 4141.) [Italic added.] If the activities did not form a “sufficient nexus” 
then there could be no tax. 

In his opinion, Mr. Justice Clark gave some indication of the kinds of taxes 
which have been, and will continue to be, considered discriminatory, hence 
invalid. 

[I]t is beyond dispute that a State may not lay a tax on the “privilege” of 
engaging in interstate commerce. (Spector Motor Service v. O’Connor, 340 U.S. 
602 (1951).) Nor may a State impose a tax which discriminates against inter- 
state commerce either by providing a direct commercial advantage to local 
businesses (Memphis Steam Laundry v. Stone, 352 U.S. 3889 (1942); Nippert v. 
Richmond, 327 U.S. 416 (1946) ), or by subjecting interstate commerce to the 
burden of “multiple taxation,” (WVichigan-Wisconsin Pipe Line €@o. v. Calvert, 
347 (U.S. 157 (1954); Adams Mfg. Co. v. Storen, 304 U.S. 307 (1938)). Such 
impositions have been stricken because the States, under the commerce clause, 
are not allowed ‘fone single-tax-worth of direct interference with the free flow 
of commerce.” (Freeman v. Hewit, 329 U.S. 249, 250 (1946), 27 U.S.L. Week 
4141, 4143. ) 

The Court seems also to have indicated that there are some activities which 
will not form a sufficient nexus to support a tax. It cited with approval Robbins 
v. Taring District (120 U.S. 483 (1887), in which it was indicated that a State 
cannot impose taxes upon persons passing through the State, or coming into 
it merely for a temporary purpose, such as itinerant drummers. Some place 
between the activities of Robbins, which will not support a tax, and those of 
Northwestern States and Stockham Valve, which will, lies the dividing line. 
Justice Clark stated: ‘“‘This Court alone has handed down some 300 full-dress 
opinions” dealing with the taxing power of the States, which leave, “much 
room for controversy and confusion and little in the way of precise guides to 
the States in the exercise of their indispensable power of taxation” (27 U.S.L. 
Week at 4143.) It seems not at all unlikely that it may take at least 300 more 
cases, many of them dealing with the range of activities between Robbins and 
Stockham Valve before the States (and parenthetically, businesses, for they, 
too, have an interest in the problem) are furnished with any precise guides. 

Meanwhile, this opinion must serve as a guide to both States and businesses. 
State courts may not find in the Robbins case (supra) the same limitation upon 
the scope of the State taxing power which we think the United States Supreme 
Court has found in it. And because of limitations upon its time, the Supreme 
Court may be unwilling to hand down another full-dress opinion until there 
has been ample opportunity to discover what use is made of the guidelines 
furnished in the Northwestern States opinion. One indication of the attitude 
of the Supreme Court may be found in its disposition of Brown-Foreman Dis- 
tillers Corp v. Collector of Revenue. Louisiana levies an income tax on a Ken- 
tucky distillery which had no warehouse or stocks in Louisiana. However, it 
did have representatives in Louisiana who called upon wholesale dealers, soli- 
cited orders from them, and transmitted the orders to Kentucky. The Louisiana 
representatives also accompanied the salesmen of the wholesalers to assist them 
in obtaining a suitable display of the distillery’s merchandise at retail establish- 
ments. The Louisiana Supreme Court upheld the levy even though the activities 
of the distillery in Louisiana were characterized as exclusively interstate com- 
merce. On March 2, 1959, the United States Supreme Court in a per curiam 
order dismissed an appeal and denied certiorari, (27 U.S.L. Week 3248). 
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STATE TAXATION IN A NATIONAL ECONOMY 


ONFLICT between the taxing powers and revenue needs of 

‘the states and the requirements of a unified, national econ- 
omy seems inherent in the federal system. This clash emerged 
unmistakably in the last quarter of the Nineteenth Century, when 
the accelerated industrial transformation of the country gave new 
impetus te the expansion of trade, industry, and finance on a na- 
tional scale. With the rapid growth of large-scale industry and 
the foreshortening of distances through modern transportation 
and communication, state lines lost much of their economic impor- 
tance. At the same time the constantly increasing demands upon 
the states for schools, roads, relief, and other social services forced 
them to seek out every available source of revenue. 

Although Congress possessed the constitutional power and legis- 
lative resources adequate to cope with the major conflicts, it re- 
frained for the most part from taking the requisite action. The 
role which Congress neglected to perform was assumed by the 
Supreme Court, employing as its principal instruments the com- 
merce and due process clauses. The decisions at the last three 
terms reflect the growing doubt of the Court itself as to the wis- 
dom and propriety of its intercession. While the recent sweep- 
ing changes in its interpretations of the commerce and due process 
clauses have substantially broadened the taxing powers of the 
states, they have served to raise new problems which must be 
faced. 


CoMMERCE CLAUSE 
Until recently the prevailing doctrine was that interstate com- 
merce could not be taxed at all; that the commerce clause had this 


self-operating, immunizing effect; and that the role of the Court 
was to enforce the commerce clause by invalidating all taxes 


found to be levied on any phase of interstate commerce.’ Al- 


1 See Mr. Chief Justice Hughes, dissenting in McGoldrick v. Berwind-White 
Coal Mining Co., 309 U. S. 33, 62 (1940), and cases cited; Powell, Indirect En- 
croachment on Federal Authority by the Taxing Powers of the States (1918) 31 
Harv. L. Rev. 572, 721, 932, (1919) 32 Harv. L. Rev. 234, 374, 634, 902; Lockhart, 
The Sales Tax in Interstate Commerce (1939) 52 Harv. L. Rev. 617. 
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though this sweeping view no longer prevails and the area of for- 
bidden state taxation has been considerably cut down, the Court 
still holds, almost as a matter of course, that the commerce clause 
is a self-operating restriction on the state taxing power, requiring 
judicial intercession.” 

But this assumption is neither axiomatic in our constitutional 
system nor dictated by the language of the commerce clause.” 
The principle prevailing generally under the Constitution is that 
state action is not in conflict with an unexercised grant of power 
to Congress unless there is in addition an express constitutional 


prohibition against such action.‘ Only in the field of interstate 


2 See Lockhart, State Tax Barriers to Interstate Trade (1940) 53 Harv. L. Rev. 
1283, 1254-55; Best & Co. v. Maxwell, 61 Sup. Ct. 334 (Dec. 30, 1940). 

8 The interstate commerce clause, Art. I, § 8, cl. 3, was not an important basis 
for invalidating state taxes until 1873. See note 8 infra. Before it was fully utilized 
as a basis for invalidation, the Court made use of a number of other provisions: 
The imports clause, Art. I, § 10, cl. 2; Brown v. Maryland, 12 Wheat. 419 (U. S. 
1827), and Low v. Austin, 13 Wall. 29 (U. S. 1871), both decided also under the 
foreign commerce clause, Art. I, §8, cl. 3. The exports clause, Art. I, § 10, cl. 2; 
Almy v. California, 24 How. 169 (U.S. 1860) (water shipment between California 
and New York). The privileges and immunities clause, Art. IV, § 2, cl. 1; Crandall 
v. Nevada, 6 Wall. 35 (U. S. 1867) ; Ward v. Maryland, 12 Wall. 418 (U.S. 1870). 
The contracts clause, Art. I, § 10, cl. 1; Wilmington Railroad v. Reid, 13 Wall. 264 
(U. S. 1871). The tonnage clause, Art. I, § 10, cl. 3; State Tonnage Tax Cases, 12 
Wall. 204 (U.S. 1870), and Cannon v. New Orleans, 20 Wall. 577 (U. S. 1874). 

* A brief glance at the leading delegated powers will show that this is so: 

The bankruptcy power (‘‘ The Congress shall have Power . . . to establish . . . 
uniform Laws on the subject of Bankruptcies throughout the United States,” Art. I, 
$8, cl. 4) does not itself preclude state bankruptcy laws, despite the express objec- 
tive of “ uniform Laws.” In the silence or nonaction of Congress, state bankruptcy 
laws are valid; they are likewise valid when Congress has acted and there is no con- 
flict with the federal statute. International Shoe Co. v. Pinkus, 278 U. S. 261, 265 
(1929); Ogden v. Saunders, 12 Wheat. 213, 274, 275 (U. S. 1827); Sturges v. 
Crowninshield, 4 Wheat. 122, 196 (U.S. 1819). In Ogden v. Saunders, Mr. Justice 
Washington stated: “ There is nothing which, on the face of the constitution, bears 
the semblance of direct prohibition on the States to exercise this power; and it 
would seem strange that, if such a prohibition had been in the contemplation of the 
Convention, when appropriating an entire section to the enumeration of prohibi- 
tions on the States, they had forgotten this, if they had intended to enact it.” 12 
Wheat. at 274-75. 

The taxing power (“ The Congress shall have Power To lay and collect Taxes,” 
Art. I, §8, cl. 1) permits concurrent taxation by the states, but in the event of an 
actual conflict, the state taxing power must yield. Lane County vy. Oregon, 7 Wall. 
71 (U.S. 1868); see Frick v. Pennsylvania, 268 U. S. 473, 499 (1925). 

The naturalization power, although authorizing Congress to establish “an uni- 
form Rule of Naturalization ” (Art. I, § 8, cl. 4), tolerates concurrent state action, 
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commerce has the Court developed this extraordinary doctrine. 
And this anomalous view of the commerce power was adopted as 
a compromise of conflicting viewpoints, after a protracted struggle 
among the justices.° 

Whatever may be said as to the soundness of this view of the 
interstate commerce clause as applied to other powers reserved 
to the states, it should have no place in relation to the state power 
of taxation.* The provisions in the Constitution relating specifi- 
cally to state taxation’ are an indication that except as to for- 
eign commerce, the states were to be left free to tax-until their 
action came into conflict with congressional legislation.* 

The commerce clause itself, of course, is a mere grant of power 
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at least in the non-action of Congress. Collet v. Collet, 2 Dall. 294 (U.S. 1792); 
Matthew v. Rae, 16 Fed. Cas. 1112, No. 9284 (C. C. D. C. 1829); cf. Chirac v. 
Chirac, 2 Wheat. 259, 269 (U.S. 1817). But cf. Hines v. Davidowitz, 61 Sup. Ct. 
399, 401-405 (Jan. 20, 1941) (registration of aliens). 

The militia power (Art. I, $8, cl. 16) tolerates certain concurrent but subordi- 
nate state powers. Houston v. Moore, 5 Wheat. 1 (U. S. 1820); People ex rel. 
Leo v. Hill, 126 N. Y. 497, 27 N. E. 789 (1891) ; cf. Gilbert v. Minnesota, 254 U. S. 
325 (1920) (war power, Art. I, §8, cl. 11) ; see Wiener, The Militia Clause of the 
Constitution (1940) 54 Harv. L: Rev. 181. 

The power of control of elections (Art. II, § 1, cl. 3), permits concurrent state 
legislation where there is no actual collision. McPherson v. Blacker, 146 U. S. 1 
(1892). 

5 This struggle which commenced with Gibbons v. Ogden, 9 Wheat. 1 (U. S. 
1824), culminated in the compromise decision in the celebrated case of Cooley v. 
Board of Wardens, 12 How. 299 (U.S. 1851). See Frankfurter, Tae ComMERCE 
Ciause (1937) 55-59. 

© For a general discussion of the doctrine that state legislation may be in- 
validated under the commerce clause because of alleged conflict with the unexer- 
cised power of Congress, see Biklé, The Silence of Congress (1927) 41 Harv. L. Rev. 
200. 
* The only explicit restrictions on the taxing power of the states are prohibi- 
tions against taxes on foreign exports, imports, and duties of tonnage. Art. I, § 10, 
cls. 2 and 3. 

® As has already been pointed out, the invalidation of state faxes under the inter- 
state commerce clause is of comparatively recent origin — post Civil War, in fact. 
No such tax was held invalid prior to Case of the State Freight Tax, 15 Wall. 232 
(U. S. 1872). Earlier cases either upheld the tax against attack under the interstate 
commerce clause ‘Nathan vy. Louisiana, 8 How. 73 (U. S. 18s0); Woodruff v. 
Parham, 8 Wall. 123 (U. S. 1868); Hinson v. Lott, 8 Wall. 148 (U.S. 1868) . or 
relied on other clauses in the Constitution to invalidate. See cases cited in note 3 
supra. Hays v. Pacific Mail Steamship Co., 17 How. 596 (U.S. 1854), which in- 
volved ships engaged in interstate commerce, invalidated a tax on grounds of extra- 
territoriality, the use of the commerce clause not having been suggested by the 
Court. As to Brown v. Maryland, 12 Wheat. 419 (U. S. 1827), see note 11 infra. 
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to Congress to regulate interstate and foreign commerce and im- 
poses no express restriction on any state powers. The contrast 
between the express constitutional prohibitions of state taxation 
of exports, imports, and duties of tonnage (all relating to foreign 
commerce) until the consent of Congress has been obtained,” and 
the absence of any such express limitation on state taxation of 
interstate commerce, suggests that the states are free to tax inter- 
state commerce until Congress takes positive action.’*° The states 
under the Articles of Confederation jealously prized their sover- 
eign taxing powers, and were assured by the proponents and drafts- 
men of the Constitution that the only restrictions on those powers 
related to foreign commerce.” 


® “No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for execut- 
ing its inspection Laws. .. .” Art. I, § 10, cl. 2. 

“No State shall, without the Consent of Congress, lay any Duty on Tonnage. 

PP Re tt 

10 When restrictions were intended upon other forms of state action, express 
language of prohibition was used. Article I, Section 10, clause 1, provides: “ No 
State shall enter into any Treaty, Alliance, or Confederation; grant Letters of 
Marque and Reprisal; coin Money; emit Bills of Credit ; make any Thing but gold 
and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of 
Nobility.” See also Art. I, § 10, cl. 3. 

11 In Tue Feperatist, No. XXXII, Hamilton said: “I am willing here to al- 
low, in its full extent, the justness of the reasoning which requires that the individual 
States should possess an independent and uncontrollable authority to raise their own 
revenues for the supply of their own wants. And making this concession, I affirm 
that (with the'sole exception of duties on imports and exports) they would, under 
the plan of the convention, retain that authority in the most absolute and unqualified 
sense; and that an attempt on the part of the national government to abridge them 
in the exercise of it, would be a violent assumption of power, unwarranted by any 
article or clause of its Constitution.” 

It may be argued that the words “ imports and exports” as used in Article I, 
Section 10, clause 2, and as used by Hamilton in Tue Feperaist, supra, embraced 
goods moving in interstate as well as foreign commerce. If that were true, the 
direct prohibition in the Constitution of state taxes on imports and exports would 
extend to goods shipped from state to state, and Hamilton’s statements would in- 
volve no assurance to the contrary. 

If this interpretation of the imports clause were correct, it would not indicate 
that the commerce clause was designed to restrict state taxation of interstate com- 
merce, but merely that the imports clause was so designed. That clause bars only 
taxes which can be assimilated to taxes on imports and exports. The overwhelm- 
ing number of taxes historically invalidated under the commerce clause — gross 
receipts taxes on interstate carriers, capital stock taxes, franchise taxes, license taxes 
(at least those not involving original package sales) — could not possibly be assimi- 
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It is difficult to perceive why the general constitutional pattern 
should not here prevail. No state tax should be struck down as an 
infringement on the unexercised power of Congress to regulate 
commerce."* This would be consistent with the pattern generally 
applicable to the other delegated powers, conform to the language 
of the Constitution, and achieve a proper adjustment of the rela- 
tions between state and federal legislative bodies and the judiciary. 
When Congress regulates the taxation of interstate commerce, 
the constitutional picture changes completely; then any tax in- 
consistent with the congressional action is invalid by reason of the 


grant of supremacy to Congress."* 


Dvr Process CLAUSE 


For a decade beginning in 1930, the prevailing doctrine was that 
the due process clause forbade “double taxation” of intan- 


lated to this category. The constitutional problem would be entirely different from 
that presented under the commerce clause. 

Such a reinterpretation of the imports clause would involve resurrecting and 
perhaps misinterpreting a dictum of Chief Justice Marshall in Brown v. Maryland, 
12 Wheat. 419, 449 (U.S. 1827), which may well mean simply that the interstate 
commerce clause imposed the same type of restrictions as the foreign commerce 
clause. In Almy v. California, 24 How. 169, decided in 1860, Chief Justice Taney 
invalidated, under the imports and exports clause, a tax relating to a water ship- 
ment from California to New York via Cape Horn, but without discussion of the 
problem. In Woodruff v. Parham, 8 Wall. 123 (U. S. 1868), the question was ev- 
tensively examined for the first time by the Court, and after considering the pro- 
ceedings at the Constitutional Convention and contemporary writings, Mr. Justice 
Miller, writing for the majority, concluded that the imports clause was intended to 
apply only to foreign commerce. This has been accepted constitutional dogma ever 
since, and it 1s supported by the available historical materials, which make it clear 
that the principal concern of the Constitutional Convention with respect to state 
taxation was with taxes on imports and exports in foreign commerce. 1 ELLiot’s 
Desates (2d ed. 1836) 107, 112; 5 id. 454, 487, 539; 3 FARRAND, RECORDS OF THE 
FepeRAL CONVENTION (1911) 519, 542, 547; FARRAND, THE FRAMING OF THE Con- 
STITUTION (1913) 6; Forp, PAMPHLETS ON THE CONSTITUTION OF THE UNITED 
States (1888) 62; 1 Bancrort, History OF THE FORMATION OF THE CONSTITUTIUN 
(1882) 256; 2 Curtis, History or THE CONSTITUTION OF THE UNITED STATES (1861) 
295, 368. 

12 The Court’s assumption of the power to strike down state taxes for. this 
reason constitutes an exercise of the very power to regulate commerce delegated to 
Congress, since its decisions determine the conditions under which the commerce is 
to be carried on. 

13 When a state statute conflicts with a valid act of Congress, it is unconsti- 
tutional because of the supremacy under the Constitution of federal legislation. 
Art. 6, cl. 2; McGoldrick v. Gulf Oil Corp., 309 U. S. 414 (1940). 
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gibles.** The Court acted as arbiter of the competing claims of the 
states by fixing a single and exclusive Jocus for the taxation of 
each type of intangible — whether the state of the creditor, the 
debtor, incorporation, or commercial domicile. 

The current doctrine of the majority is that the due process 
clause does not bar “ double taxation.” *’ It sets up as the test 
of validity that the taxing state must furnish protection to or 
exercise control over the persons whose relationships give rise to 
intangible property rights. It asserts that sufficient protection 
and control may be afforded not only by the state of domicile but 
also by other states to which a person extends activities resulting 
in the creation of intangibles.** It holds that the state of the 
creditor’s domicile,*’ the state of the debtor’s domicile,** and as 
to trusts, the state in which the trust is administered ** — at least 
these — exercise sufficient protection and control over intan- 


14 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930) ; see HARDING, 
DovusBie TAXATION OF PROPERTY AND INCOME (1933); Brown, Multiple Taxation by 
the States (1935) 48 Harv. L. Rev. 407; Lowndes, Spurious Conceptions of the 
Constitutional Law of Taxation (1934) 47 Harv. L. Rev. 628. re 

15 Graves v. Elliott, 307 U. S. 383 (1939); Curry v. McCanless, 307 U. S. 357 
(1939). Chief Justice Hughes and Justices McReynolds and Roberts dissented 
from both decisions. See also Wisconsin v. J. C. Penney Co., 61 Sup. Ct. 246 (Dec. 
16, 1940), and concurring opinion of Justice Frankfurter joined by Justices Stone, 
Black and Douglas, in Newark«Fire Ins. Co. v. State Board of Tax Appeals, 307 
U.S. 313 (1939); cf. Pearson v. McGraw, 308 U. S. 313 (1939). Fora discussion 
of the McCanless case, see Tweed and Sargent, Death and Taxes Are Certain — But 
What of Domicile (1939) 53 Harv. L. Rev. 68; Note (1940) 53 Harv. L. Rev. 1013. 

16 $ee Curry v. McCanless, 307 U. S. 357, 367-68 (1939) ; cf. Wisconsin v. J. C. 
Penney Co., 61 Sup. Ct. 246 (Dec. 16, 1940). 

17 Curry v. McCanless, 307 U. S. 357 (1939); Graves v. Elliott, 307 U. S. 383 
(1939) ; Citizens’ National Bank v. Durr, 257 U. S. 99 (1921); Virginia v. Imperial 
Coal Co., 293 U. S. 15 (1934) ; Blodgett v. Silberman, 277 U.S. 1 (1928). Domicile 
may be a highly elusive and troublesome legal fact to determine. Cf. Texas v. 
Florida, 306 U. S. 398 (1939); In re Dorrance, 115 N. J. Eq. 268, 170 Atl. 601 
(1934); Dorrance v. Thayer-Martin, 116 N. J. L. 362, 184 Atl. 743 (1936), cert. 
denied, 298 U. S. 678 (1936); Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932), 
cert. denied, 287 U. S. 660 (1932), 288 U. S. 617 (1933); see Federa, Inheritance 
Taxation After the Green Case (1939) 17 Taxes 267; Tweed and Sargent, Death 
and Taxes Are Certain — But What of Domicile (1939) 53 Harv. L. Rev. 68. 

18 Blackstone v. Miller, 188 U. S. 189 (1903); see cases cited supra note 15. 
But cf. Beidler v. South Carolina Tax Comm., 282 U.S. 1 (1930). 

19 Curry v. McCanless, 307 U. S. 357 (1939); Safe Deposit & Trust Co. v. 
Virginia, 280 U. S. 83 (1929). 

20 Gift taxes, which are excises, present similar problems of multiple taxation. 
Cf. Pearson v. McGraw, 308 U.S. 313 (1939); Van Dyke v. Wisconsin Tax Com- 
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their devolution. Presumably, the states of the debtor’s and 
creditor’s domicile may both similarly levy property taxes on in- 
tangibles.** Net income may be taxed not only by the state in 
which it is earned or in which the income-producing property is 
located. but in addition in the state of the recipient’s domicile.” 

However, the Court is apparently unanimous in holding that 
real property and tangible personal property are taxable, at least 
under property, and possibly also under death tax laws, only by 
the states in which they are located.** 





mission, 235 Wis. 128, 292 N. W. 313 (1940), aff'd per curiam, 61 Sup. Ct. 36 (Oct. 
14, 1940), 54 Harv. L. Rev. 151. The state in which the gift is made, the domicile 
of the donor or donec, the state in which the property taxed is located, or has a 
“ situs,” or is otherwise protected by the state or subjected to the state’s control — 
all may lay claim to tax. The inheritance and sales tax decisions have been vari- 
ously suggested as affording the governing principles for state gift tax jurisdiction. 
See Cahn, State Gift Tax Jurisdiction (1939) 87 U. ur Pa. L. REv. 390, 395; (1940) 
54. Harv. L. Rev. 151. 

21 The rationale of the death and personal property tax decisions has been 
essentially the same. When the situs fiction was used by the Court as the basis for 
invalidating state taxes, the death and property tax decisions were often cited and 
relied upon interchangeably. Sec, e.g., Mr. Justice Hughes’ citation of the death 
tax case of Blackstone v. Miller, 188 U. S. 189 (1903), in the property tax case 
of Liverpool & L. & G. Ins. Co. v. New Orleans, 221 U. S. 346, 354 (1911), and 
Mr. Justice McReynolds’ citation in the death tax case of Farmers Loan & Trust Co, 
v. Minnesota, 280 U. S. 204, 208 (1930), of the property tax case of State Tax on 
Foreign-Held Bonds, 15 Wall. 300 (U. S. 1872). While Mr. Justice Stone, dis- 
senting in the Farmers Loan & Trust Co. case, contended that the property tax 
cases were inapplicable to an excise tax, the rationale and language used by him 
in Curry v. McCanless, 307 U. S. 357 (1939), are equally applicable to a property 
tax case. Moreover, as pointed out by Mr. Justice Holmes in Blackstone vy. 
Miller, the value of a debt depends in a large measure upon the creditor’s ability 
to sue and collect from the debtor in the courts of the debtor’s state or domicile, 
Accordingly, it seems likely that Curry v. McCanless, supra, and Graves v. Elliott, 
307 U. S. 383 (1939), foreshadow judicial sanction of property taxation of 
intangibles by the debtor’s as well as the creditor’s state of domicile. 

Taxes on intangibles may also be levied by the state of “ commercial domicile ” 
of a corporation, or of “ business situs ” of the intangibles. First Bank Stock Corp. 
v. Minnesota, 301 U. S. 234 (1937); Wheeling Steel Corp. v. Fox, 298 U. S. 193 
(1936); see Powell, Business Situs of Tax Credits (1922) 28 W. Va. L. Q. 89. 

*2 Shaffer v. Carter, 252 U. S. 37 (1920); Travis v. Yale & Towne Mfg. Co., 
252 U. S. 60 (1920) ; Lawrence v. State Tax Comm., 286 U. S. 276 (1932). Compare 
Guaranty Trust Co. v. Virginia, 305 U. S. 19 (1938), with dissent in New York 
ex rel. Cohn v. Graves, 300 U. S. 308, 317 (1937); cf. Maguire v. Trefry, 253 
U. S. 12 (1920). 

23 In the two death tax cases cited in note 15 supra, and the income tax 
cases cited in note 22 supra, the Court has intimated, though in language which 
would Jeave the way open to subséquent change, that it is still of the view that 
the due process clause forbids the state of domicile from taxing its residents with 
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The view of the present majority, that double taxation is not 
proscribed by the Fourteenth Amendment but that taxes which 
may be termed extraterritorial are forbidden, completes a cycle 
of constitutional history. In 1854, fourteen years before the 
Fourteenth Amendment had been adopted, the Court for the first 
time invalidated a tax on the ground that the taxing state had no 
“ jurisdiction” of the property taxed. Subsequent decisions 
even after the Fourteenth Amendment was adopted in 1868, based 
similar results upon natural-law conceptions of “ jurisdiction ” and 
“situs.” ** It was not until 1903 that the Court announced that 
the prohibition of extraterritorial taxation was grounded upon the 
due process clause.** Nearly three decades more elapsed before 
the Court’s discovery that double taxation was also prohibited.” 
Now that it has been determined that the due process clause does 
not forbid double taxation, the Court is largely back where it was 
in 1854, except that extraterritoriality as a basis for invalidation 
has now been woven into the Fourteenth Amendment.” 


respect to their tangible property, real and personal, situated outside the state. 
Frick v. Pennsylvania, 268 U.S. 475 (1925). But cf. Pearson v. McGraw, 308 U. S. 
313 (1939); Van Dyke v. Wisconsin Tax Commission, 235 Wis. 128, 292 N. W. 313 
(1940), aff'd per curiam, 61 Sup. Ct. 36 (Oct. 14, 1940), 54 Harv. L. Rev. 151. 

24 Hays v. Pacific Mail Steamship Co., 17 How. 596 (U. S. 1854); accord 
Morgan v. Parham, 16 Wall. 471 (U. S. 1872). 

25 Railroad Company v. Jackson, 7 Wall. 262 (U. S. 1868); St. Louis v. The 
Ferry Co., 11 Wall. 423 (U. S. 1870) ; State Tax on Foreign-Held Bonds, 15 Wall 
300 (U. S. 1872) (extraterritoriality question intertwined with obligations of con- 
tracts question) ; cf. Delaware Railroad Tax, 18 Wall. 206 (U. S. 1873); Tappan 
v. Merchants’ National Bank, 19 Wall. 490 (U. S. 1873). 

These cases all came into the federal courts not by the avenue of a federal 
constitutional question, but through diversity of citizenship. 

26 Louisville & J. Ferry Co. v. Kentucky, 188 U. S. 385 (1903); cf. Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905); Goodnow, Con- 
gressional Regulation of State Taxation (1913) 28 Pox. Sci. Q. 405;- Lowndes, 
Spurious Conceptions of the Constitutional Law of Taxation (1934) 47 Harv. L. 
Rev. 628. 

27 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930). For an 
earlier intimation that double taxation might be a ground of invalidity, see Frick 
v. Pennsylvariia, 268 U.S. 473, 489-90 (1925). 

28 It is interesting to note the similarity of the conception of extraterritoriality 
as the basis for invalidating taxes under the due process clause and the require- 
ment of apportionment as the prerequisite of validation under the commerce clause. 
Both simmer down to éssentially the same result, namely, that a state can tax 
only what is “ justly attributable” to it. Under both clauses, the judgment of 
what is “ justly attributable” to a state is made by the Court. Cf. Wisconsin v. 
1. C. Penney Co., 61 Sup. Ct. 246 (Dec. 16, 1940). 
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In the course of this cycle of judicial history, the origina) con- 
cepts of “ jurisdiction ” and “ situs,” as the basis for the power 
to tax, have been refined by the introduction of notions of “ pro- 
tection ” and “ control,” Although these new notions have had a 
liberalizing effect on the states’ power of taxation, they are vague 
and fluid conceptions which necessarily leave room for ad hoc 
judgments as to the social desirability of particular exercises of 
the taxing power.” There seems, however, quite as much diffi- 
culty in finding warrant in the Constitution for the present due 
process restrictions on state taxation as there was for the now 
rejected prohibition of double taxation. 

The competing claimis of two or more states to tax the same 
economic interest may require some mediating agency adequate 
to resolve the conflict or alleviate the burden of cumulative taxes. 
It may be a defect in the Constitution that it has failed to provide 
explicitly for an arbiter between the states. That omission, how- 
ever, does not warrant the judicial assumption of the role of 
arbiter. There are adequate constitutional resources which can 
be utilized to cope with the problem, without reading into the due 
process clause a restriction on the state taxing power which the 
provision does not justify.*° 
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SociaAL INADEQUACY OF THE JupICIAL SOLUTIONS ADOPTED * 


We have ventured to criticize the action of the Supreme Court 
in invalidating state taxes under the commerce and due process 





29 Only a judgment as to social desirability can underlie the view that the state 
which provides sufficient protection and control to justify taxing its residents on 
ajl their intangibles, wherever located and employed, does not provide sufficient 
protection and control to justify taxing them on all their tangibles wherever situated. 
See Harpinc, Douste TAXATION OF PROPERTY AND INCOME (1933) 35 et seq. 

80 We may mention in this connection Mr. Justice Black’s view in his dissenting 
opinion in Connecticut General Life Ins. Co. v. Johnson, 303 U.S. 77, 83 (1938), that 
a corporation is not a “ person” protected by the due process clause. 

31 Any appraisal of the effectiveness of the judicial solutions or of other pro- 
posed solutions must proceed upon presuppositions, whether articulate or implicit, 
as to desirable tax aims. Without at this point endeavoring to justify the basis 
for our own particular predilections, we may indicate in a general way the tax 
aims which form the criteria of our consideration of the solutions to these conflicts, 
as follows: 

The raising of the maximum revenue for the states in the most efficient manner, 
consistent with: 
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clauses. Much of the criticism finds support in the self-criticism 
of the Court, or at least of certain of its members. An inquiry 
of perhaps even greater importance is the pragmatic one — have 
the judicial attempts to resolve the conflicts between the states’ 
revenue needs and powers and the dictates of a unified national 
economy worked? 

The predecessors of the present bench sought to solve the prob- 
lem by prohibiting entirely the taxation of certain types of inter- 
state businesses or their franchises, licenses, capital stock, or gross 
receipts, and, during the decade from 1930 to 1939, by limiting 
the taxation of stocks. bonds, and other intangibles to a single 
state. 

Their decisions built a cordon of immunity around important 
and desirable sources of state revenues. For more than fifty 
years, railroads, express companies, steamship companies, tele- 
graph and telephone companies were immune from capital stock 
and gross receipts taxes upon their receipts from interstate opera- 
tions.** Such companies, and in addition, manufacturers and dis- 
tributors of the products of the industrial states, avoided the fixed- 
sum taxes imposed by the poorer agricultural communities. The 
nation-wide corporations, selling their goods interstate, escaped 
franchise taxes, chiefly on their net income or capital stock, im- 
posed by the states in which they carried on large selling opera- 
tions and from which they drew great wealth.** Until the Court 


(a). the minimum of undesirable economic dislocation ; 

(b) the minimum centralization of authority and control in the national gov- 
ernment required by the effective reconciliation of state tax conflicts; 

(c) the development and maintenance of a tax system based upon the principle 
of ability to pay; 

(d) the elimination of undesirable inequalities between taxpayers similarly 
situated. 

For a consideration of tax aims, see Facinc THE TAX ProBLEM (Twenticth Cen- 
tury Fund, 1937) 48-53, 129-31, 392-93; CoyLe, Way Pay Taxes (1937). 

52 See note 1 supra. 

83 A series of decisions beginning in 1918 invalidated franchise taxes on foreign 
corporations conducting an “ exclusively interstate” business in the taxing state. 
Cheney Bros. v. Massachusetts, 246 U. S. 147 (1918); Ozark Pipe Line Corp. v. 
Monier, 266 U. S. 555 (1925); Alpha Cement Co. v. Massachusetts, 268 U. S. 
203 (1925) ; Anglo-Chilean Corp. v. Alabama, 288 U.S. 218 (1933). It is not certain 
whether these decisions are still the law. Cf. Stone v. Interstate Natural Gas Co., 
103 F.(2d) 544 (C. C. A. sth, 1939), aff'd, 308 U. S. 522 (1939). They have been 
severely criticized by commentators. See Powell, Contemporary Commerce Clause 
Controversies Over State Taxation (1028) 76 U. or Pa. L. Rev. 773, 958, 962; Harp- 
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sustained use taxes ** and, recently, sales taxes,°” as applied to 
goods sold in interstate commerce, large-scale purchasers of goods 
from out-of-state sources bore no part of the burden of such taxes. 





the taxation of interstate businesses and has substituted “ discrim- 
ination” and “ multiple taxation ” as the measuring rods of un- 
constitutionality. Under the aegis of these formulations, there 


still survive significant bars to state taxation.** 





ING, DousLe TAXATION OF PROPERTY AND INCOME (1933) 252 et seq. Moreover, the 
taxes there invalidated collided neither with the commerce clause test of multiple 
taxation nor the due process test of extraterritoriality. We do not know whether 
these franchise tax cases apply to taxes with the same measure, which are called in- 
come or capital stock taxes. 

34 See Lockhart, The Sales Tax in Interstate Commerce (1939) 52 Harv. L. 
Rev. 617; Warren and Schlesinger, Sales and Use Taxes: Interstate Commerce Pays 
Its Way (1938) 38 Cor. L. Rev. 49. 

$5 McGoldrick v. Berwind-White Coal Mining Co., 309 U. S. 33 (1940); see 
Powell, New Light on Gross Receipts Taxes (1940) 53 Harv. L. REv. 909. 

36. The surviving commerce clause limitations from the standpoint of important 
present-day types of state taxes are as follows: 

Gross receipts taxes: Taxes imposed on persons engaged in interstate com- 
merce, measured by the gross receipts derived from such commerce, violate the 
commerce clause if they are not properly apportioned. Gwin, White & Prince, Inc. 
v. Henneford, 305 U. S. 434 (1939). Morcover, even where the state employs an 
allocation formula to effect an apportionment, the tax will be held invalid if the 
receipts taxed exceed the proportion justly attributable to the taxing state. See 
Western Live Stock v. Bureau of Revenue, 303 U. S. 250, 254-59 (1938). 

Sales and use taxes: While sales and use taxes imposed upon goods purchased 
in interstate commerce are valid where delivery of the goods was made to pur- 
chasers of the taxing state for consumption there [Nelson v. Sears, Roebuck & Co., 
61 Sup. Ct. 586 (Feb. 17, 1941) ], we do not yet know whether a purchaser who has 
taken delivery in another state and has there paid a sales tax is entitled to any credit 
against the use tax imposed in the state of consumption. See Powell, New Light on 
Gross Receipts Taxes (1940) 53 Harv. L. REv. go09, 931. 

Property taxes on tangibles: Goods may not be subjected to property taxes 
while in transit in the course of an interstate journey. Carson Petroleum Co. v. 
Vial, 279 U. S. 95 (1929). The test of validity has been declared to be whether 
the property has become commingled with the general mass of property in the 
taxing state. See Minnesota v. Blasius, 290 U.S. 1, 10 (1933). Property taxes 
may not be imposed on property used both within and without the taxing state in 
interstate transportation unless properly apportioned on the basis of the mileage 
or other factors. Fargo v. Hart, 193 U.S. 490 (1904). 

Corporate net income and capital stock taxes: A corporation doing a combined 
interstate and intrastate business may be taxed only with respect to the total 
business activity allocable to the state, including, however, both the local and 
interstate phases of the business. Hans Rees’ Sons v. North Carolina. 28; U. S. 
123 (1931); see Forp, ALLOCATION OF CORPORATE INCOME FOR THE PURPUSE OF 
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To eliminate multiple taxation of interstate businesses, the 
Court has invalidated taxes seeking to reach the entire receipts 
from activities conducted across state lines.** Where only a por- 
tion of the receipts has been allocated to a single state — a pro- 
portion which the Court regards as commensurate with the activi- 
ties and business there carried on and the property there located 
— the Court has made it clear that the levies will be sustained. 
Although the multiple taxation test has thus far been applied only 
to taxes measured by gross receipts, it is likely that its expo- 
nents on the bench, Justices Stone and Reed, who may still hold 
the balance of power, will apply the same rationale to corporate 
franchise, capital stock and other taxes based on or measured by 
net income. 

Apportionment or allocation of receipts or income taxed has 
thus for the time being become the touchstone for achieving a 
measure of equality between interstate and local business. This 
attempt must necessarily fall hopelessly short of its goal. A court 
which is sensitive to its proper relation to state legislative bodies 
is obliged to sustain widely conflicting apportionment formulae. 
The present Court has already given definite indication that it 
will go far to uphold state allocation methods. Varying state 
formulae result in cumulative taxes on interstate businesses not 
borne by local business.** With the states hard pressed for reve- 
nue, each may be expected to employ the allocation devices pro- 
ducing the greatest possible returns. Because of its inability to 
compel the adoption of more or less uniform allocation methods, 





Stare Taxation (Spec. Rep. of N. Y. State Tax Comm. No. 6, 1933). The appor- 
tionment formulae need not achieve scientific precision or mathematical exactitude; 
“crude approximation ” is ordinarily sufficient. Illinois Central R. R. v. Minne- 
sota, 309 U. S. 157 (1940). A wide range of formulae has been tolerated. E£.g., 
Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113. (1920) ; Matson Navi- 
gation Co. v. State Board, 297 U. S. 441 (1936); Ford Motor Co. v. Beauchamp, 
jo8 U. S. 331 (1939); see Forp, supra; McBride, Jurisdictional Aspects of State 
Income Taxation (1939) 17 Taxes 197. Where a corporation is engaged in an 
exclusively interstate business, it is not clear whether it may be subjected to a 
capital stock or net income tax, even though apportioned according to a formula 
ordinarily acceptable. See note 33 supra. But compare the “ capital tax ” sus- 
tained in Virginia v. Imperial Coal Co., 293 U.S. 15 (1934). 

37 See note 36 supra. 

88 See note 36 supra; [1935] Procress Report oF THE INTERSTATE Com- 
MISSION ON CONFLICTING TAxaTION (Published jointly by The American Legisla- 
tor’s Association and the Council of State Governments) 137. 
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the Court is unlikely to achieve any important degree of equity 
of taxation of local and far-flung businesses. 

The taxing powers of the debtor states were for a number of 
years sharply curtailed by judicial due process restrictions on 
property or death taxes upon absentee owners of wealth within 
their borders, where their ownership took the form of stocks, 
bonds, or other intangibles.*® This was aggravated by the ability 
of wealthy residents of a state imposing comparatively high income 
or death taxes, to avoid or evade taxation through the establish- 
ment of technically sufficient domiciles in tax-free or low-rate 
states, while still rooted in the state whose taxes they escaped. 

But the repudiation by the Court of the doctrine that the due 
process clause forbids double taxation of intangibles is likely to 
result in glaring inequalities. While the Court’s restraint reflects 
a proper appreciation of its functions under the Constitution, such 
restraint of itself does not solve the problems. 


INHERENT INADEQUACY OF ANY JUDICIAL SOLUTION 


It seems clear that the Supreme Court’s attempts to deal with 
the conflicts between state and national interests have failed and 
must inevitably fail. A satisfactory solution to this problem would 
require an important measure of uniformity of state taxation. 

Incalculably large sources of revenue under corporate income 
and franchise taxes, personal income and death taxes have re- 
mained and still remain untapped because of the lack of substan- 
tial uniformity among the states with respect to those taxes. In 
competing for industry and wealthy residents, many states have 
offered as a strong inducement the absence of such taxes. Asa 
result, states which otherwise might freely have adopted these 
forms of taxation refrain from doing so. In addition, states which 
impose such taxes have been under the strongest pressure either 
to repeal them or to keep them at levels lower than the economic 
situation per se would require, in order to avoid driving out resi- 
dents or industry.” These difficulties in meeting revenue require- 


3% See pp. 953-54 supra. 

40 Cf. note 17 supra. 

41 This is strikingly illustrated by the situation of New York State, which 
imposes substantial franchise, income and estate taxes, and is ringed by states which 
have avoided enacting some or all of these taxes, partly at least, in order to lure 
industry and wealth from New York. 
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ments from such desirable forms of taxation have produced in 
their stead a host of regressive taxes. 

The degree of uniformity of taxation essential to an effective 
reconciliation of state revenue needs with an interstate economy 
cannot be achieved by the courts, whose function, so far as com- 
pelling change in state action is concerned, is limited to striking 
down or sustaining particular taxes. And that function, in the 
hands of a court having regard for the proper adjustment of the 
relations between state legislatures and the federal judiciary, is 
one to be exercised only within the narrowest limits.** 

Moreover, in contrast to legislative bodies, which have at their 
command highly developed resources for obtaining factual data 
upon which to ground solutions of social problems, courts lack the 
requisite data to deal effectively with the problems. And unlike 
legislators, whose actions purport to be responsive to the wishes 
of their constituents, courts proceed without any avowed effort 
to achieve a comparable degree of responsiveness to the popular 
will.** 

These considerations and the inability of the Court to approach 
the problems frontally, have necessitated reliance upon fictions 
and loose doctrines. Artificial and uneconomic distinctions, usu- 
ally embodied in dicta, have been invented, distinguished, dis- 
carded, and reinstated. The resulting confusion and uncertainty 
have been disconcerting alike to taxpayers, legislatures, adminis- 
trators, and the courts.** 

Judicial action alone has not provided and cannot provide ade- 
quate solution to the problem.*® On the other hand, a solution is 














42 As Professor Powell has said very neatly: “ The Supreme Court can only 
fix the outside limits of decency.” Powell, Indirect Encroachment on Federal 
Authority by the Taxing Powers of the States (1919) 32 Harv. L. Rev. 634, 670. 

43 See Cohen, Constitutional and Natural Rights in 1789 and Since (1938) 1 NAT. 
Lawyers Guiip Q. 92. 

44 Compare Matter of National Cash Register Co. v. Taylor, 276 N. Y. 208, 
tN. E.(2d) 881 (1937), cert. denied, 303 U. S. 656 (1938), with McGoldrick v. 
Berwind-White Coal Mining Co., 309 U. S. 33 (1940). 

4° Dissenting in McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 176 (1940), 
Justices Black, Frankfurter, and Douglas said at 188-89: “ Judicial control of na- 
tional commerce — unlike legislative regulations — must from inherent limitations of 
the judicial process treat the subject by the hit and miss method of deciding single 
local controversies upon evidence and information limited by the narrow rules 
of litigation.” 

Professor Lockhart hes recently argued in this Review that until Conzress acts, 
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imperative, and the very nature of the problem suggests that an 
effective solution must be national in scope.*” 

There are three great powers of Congress which can be used 
effectively to deal with the problem: the interstate commerce 
power, the taxing power, and the spending power. 





CONGRESSIONAL USE OF THE INTERSTATE COMMERCE POWER 


Under the commerce clause, Congress undoubtedly has the 
power to regulate state taxation of interstate business. The grant 
of the commerce power to Congress is now recognized to be full 
and complete.‘ Under the doctrine of federal supremacy, there- 
fore, any exercise of that power by Congress must prevail over 
state legislation in conflict with it.** Congress can determine that 
interstate commerce shall be untrammeled by state action, or it 
can determine the allowable limits of state legislation regulating 








condemnation of state tax legislation is a desirable stop-gap in order to climinate 
the more serious tax obstructions to interstate trade. Lockhart, Stute Tax Barriers 
to Jnterstate Trade (1940) 53 Harv. L. Rev. 1253, 1259-60. It may be suggested 
that not only does the commerce clause not warrant the exercise of such a power, 
but in addition the price paid by the nation for such a judicial stop-gap in the 
form of generous tax bountics, discriminations against intrastate businesses, the 
distortion of state revenue systems, and resort to wasteful and uneconomic prac- 
tices has been very heavy indeed. 

46 See [1935] Procress Report oF THE INTERSTATE COMMISSION ON CONFLICT- 
ING TAXATION 3 et seg.; McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 176, 
185 (1940) (dissent). 

47 United States v. F. W. Darby Lumber Co., 61 Sup. Ct. 451 (Feb. 3, 1941); 
cf. NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937); Houston & T. Ry. 
v. United States (the Shreveport Case), 234 U. S. 342 (1914); Pensacola Tel. Co. 
v. Western Union Tel. Co., 96 U. S. 1 (1877); Gibbons v. Ogden, 9 Wheat. 1 
(U. S. 1824). 

48 Gibbons v. Ogden, 9 Wheat. 1 (U.S. 1824). 

“ Congress, in the exercise of its plenary power to regulate interstate commerce, 
may determine whether the burdens imposed on it by state regulation, otherwise 
permissible, are too great, and may, by legislation designed to secure uniformity 
or in other respects to protect the national interest in the commerce, curtail to 
some extent the state’s regulatory power.” Mr. Justice Stone, in South Carolina 
State Highway Dept. v. Barnwell Bros., Inc., 303 U. S. 177, 189-90 (1938). 

See Mr. Justice Black's dissenting opinions in Adams Mig. Co. v. Storen, 304 
U. S. 307, 316 (1938), and Gwin, White & Prince, Inc. v. Henneford, 305 U. S. 434. 
442 (1939), and the dissent in McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 
176, 183 (1940); Corwin, National-State Cooperation —Its Present Possibilities 
(1937) 46 Yate L. J. 599; Ribble, National and State Cooperation under the 
Commerce Clause (1937) 37 Cov. L. Rev. 43. 
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the commerce.*° Specifically with reference to taxation, it can 
prohibit state taxes affecting interstate commerce,” it can au- 
thorize particular taxes *' and it can impose conditions on the 
levy of any such taxes.** Where necessary to “ foster, preserve 
and control ” interstate commerce, Congress can even limit state 
action with reference to intrastate commerce.” 

A. Discriminatory Taxes.** — These powers are sufficient for 





#9 See Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 204 (1885) ; Wood- 
ruff v. Parham, 8 Wall. 123, 140 (U. S. 1868). 

50 See notes 47-49 supra, and note 53 infra. 

51 Pennsylvania v. Wheeling & B. Bridge Co., 18 How. 421 (U. S. 1855); In re 
Rahrer, 140 U. S. 545 (1891); Clark Distilling Co. v. Western Md. Ry., 242 U.S. 
311 (1917) ; Whitfield v. Ohio, 297 U.S. 431 (1936) ; Kentucky Whip & Collar Co. v. 
Illinois Cent. R. R., 299 U. S. 334 (1937). 

In the Wheeling Bridge case, supra, the Court upheld an act of Congress which 
declared a bridge over the Ohio River not to constitute an obstruction to interstate 
commerce, in a situation where a prior decision of the Supreme Court [Pennsyl- 
van'a v. Wheeling, etc. Bridge Co., 13 How. 518 (U. S. 1851) ] had held the bridge 
to be an obstruction and had ordered its removal or alteration. See also Fuller, 
C. J., in In re Rahrer, supra, at 562. 

A bill has been introduced in the Senate providing that “each of the states 
may levy and collect license, franchise, gross revenue, registration, or any other 
forms of taxes upon, or measured by, any property employed, or business done, 
within such state, in interstate commerce, in the same manner and to the same extent 
as such taxes may be imposed under the constitution and laws of such state upon 
like property employed, and business done, in commerce wholly within the state, 
except that (a) in no case shall the tax imposed be at a greater rate than is assessed 
upon like property employed, and business done, in commerce wholly within the 
state and (b) nothing contained in this act shall be construed to authorize the 
taxation of the same property and business by more than one state.” S. 3074, 
72d Cong., 1st Sess., Jan. 16, 1932. For a discussion of the proposal, see King, 
Taxation of Capital Employed in Interstate Commerce (1932) Proc. Nat. Tax 
Ass’N 235, 237 et seq. 

52 See notes 47-49 and 51 supra, and 53 infra. 

53 Congress may supersede state regulation in fields admittedly intrastate in 
character because of the effect of state legislation or administrative action on 
interstate commerce. Houston & T. Ry. v. United States (the Shreveport Case), 
234 U. S. 342 (1914); Wisconsin R. R. Comm. v. Chicago, B. & Q. R. R., 257 U.S. 
563 (1922); New York v. United States, 257 U. S. 591 (1922); cf. Consolidated 
Edison Co. v. NLRB, 305 U. S. 197 (1938) ; Mulford v. Smith, 307 U. S. 38 (1939) ; 
United States v. Rock Royal Corp., 307 U. S. 533 (1939). 

54 For a discussion of tax measures discriminating against trade between the 
states, see Report of the Committee on Taxation in Proc. Nat. ConF. ON INTER- 
STATE Trape Barriers (Council of State Govts., 1939) 95 e¢ seqg.; Long, Taxes 
and Trade Barriers, id. at 67 et seq. For discussion of the broad problem of interstate 
trade barriers, see What Can be Done about Interstate Trade Barriers (1940) 8 Tax 
Poticy Nos. 1-2; Newcomer, State Tariff Walls (1939) 17 TAxEs $09; Interstate 








152 STATE TAXATION ON INTERSTATE COMMERCE, 1959 
satisfactory disposition of the whole question oi undesirable dis- 
crimination against interstate commerce. The Court’s difficulty 
has been that the nature of the judicial process has compelled it to 
leave the area of invalid discrimination vague without being 
flexible. Since undesirable discrimination is not a self-defining 
concept,*® Congress, in enacting legislation barring discriminatory 
taxes, would be continually exercising social and political judg- 
ments in delineating the forbidden area. It is precisely this ability 
of Congress to conform legislation to changing conditions and to 
the shifting demands of the electorate, which makes a legislature 
a more suitable agency than a court to deal with the problem. 
B. Uniform Allocation Formulae. — Multiple tax burdens on 
activity transcending state lines have resulted in large measure 
from the lack of uniformity of apportionment methods employed 
by the various states. On the other hand, tax discrimination 
against local industry, as well as a diminution of state revenues, 
results from tax immunities granted by the Court to “ interstate 
commerce.” Congress can contribute much by forbidding the 
states to tax gross receipts or net income or the capital stock or 
property of businesses transcending state lines unless designated 
uniform allocation formulae for each type of tax be employed.” 








Tariffs (1939) 6 Tax Poricy No. 7; WPA Marketinc Laws Survey, Comparative 
Charts of State Statutes Illustrating Barriers to Trade Between States (1939); 
Cassady, Trade Barriers Within the United States (1940) 18 Harv. Bus. Rev. 231. 

55 Cf. McCarroll v. Dixie Greyhound Lines, Inc., 309 U. S. 176 (1940), fora 
division in the Court in part on the issue as to whether a state tax was hostilely 
discriminatory. It is significant that the Committee on Taxation of the National 
Conference on Interstate Tariff Barriers reported the following: 

“The Committee early discovered in its discussion that one of the difficulties 
to be surmounted in properly approaching the subject was a satisfactory definition 
of the word ‘discriminatory’ as used in respect to tax laws. The Committee 
thereupon adopted the following definition of the word ‘discriminatory’ in its 
relation to tax laws: ‘While it is evident that many laws purporting to be tax 
laws cannot be identified as discriminatory without careful consideration of the 
surrounding ‘acts and circumstances, it is agreed that a discriminatory law is one 
which might reasonably and justifiably be expected to inspire a retaliatory law 
from the state or states affected thereby.’” Proc. Nat. Conr. (1939) 97. 

56 Such a statute could probably reach state taxation not only of distinctly 
interstate business, such us selling, but also of production, manufacturing, publishing 
and other activities now regarded as local, and therefore subject to taxes measured 
by total gross receipts from interstate sales, in the absence of congressional action. 
Cf. Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 U. S. 604 (1938) ; Western 
Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938) ; Hope Natural Gas Co. v. 
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This would mean that all receipts, all income, all capital stock, and 
all property would be subject to state taxation once and only once, 
and if allocation formulae are chosen wisely, it would mean that 
each state would receive its share of the total revenues in ques- 
tion. 

C. Sales and Use Taxes. — Sales and use taxes require different 
treatment. When a producer whose mine or factory is located in 
Pennsylvania ships his products by rail to New Jersey, where 
they are loaded onto barges and are delivered to the purchaser 
in New York City, three states may make claim to impose sales 
or use taxes — the producer-seller’s state, the state of transship- 
ment, and the buyer’s state.*’ The intrastate producer who sells 
to the same New York buyer would be faced with but one state 
seeking to tax the transaction. Allocation of a portion of a 2% 
sales tax among Pennsylvania, New Jersey, and New York is 
hardly feasible, especially since sales and use taxes are very fre- 
quently added onto the purchase price and collected from the 
consumer. 

Effective solution of the problem of state sales and use taxes 
requires that in each situation only one state be permitted to tax 
the sale. Congress might enact a statute which would forbid 
sales or use taxes on goods having an interstate origin or 
destination except by the state into which the property is 
moved for use or consumption therein.** It could authorize that 


Hall, 274 U. S. 284 (1927) ; Oliver Iron Mining Co. v. Lord, 262 U.S. 172 (1923); 
American Mfg. Co. v. St. Louis, 250 U. S. 459 (1919). Since receipts from inter- 
state commerce are used as the measure of these taxes and since the goods pro- 
duced are sold in interstate commerce, the power of Congress to forbid or to 
condition state taxation with respect to such receipts seems clear. Cf. cases cited 
in note 53 supra. 

57 See arguments of counsel in McGoldrick v. Berwind-White Coal Mining Co., 
309 U. S. 33, 40 (1940). 

®S The National Association of State Administrators has sponsored a proposal 
embodied in the Harrison Resolution (S. 2897, 73d Cong., 2d Sess., Feb. 26, 1934), 
whereby Congress would authorize non-discriminatory “ taxes or excises levied by 
any state upon sales of tangible personal property, or measured by sales of tangible 
personal property ” as applied to interstate sales when imposed “ by the state into 
which the property is moved for use or consumptivn therein.” This resolution 
forbids taxes on sales in interstate commerce for resale and taxation by sub- 
divisions of any state. It defines a sale as being made within a state into which 
it is to be transported for use or consumption “ whenever such sale is made, 
solicited, or negotiated in whole or in part within that state.” See Hearings 
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state to tax all interstate sales and all goods having an interstate 
origin. Such a statute would conform to the terms of most of the 
existing state statutes.** Selection of the state of consumption is 
justified by the fact that sales and use taxes, in essence taxes on 
consumption, are largely borne by purchaser-consumers. Their 
state thus has a strong claim to the revenues. Moreover, since 
local purchasers pay the tax, they should be in a position to use 
their ballots to eliminate such taxes. That result is achieved if 
the taxes they pay are imposed by the legislators the local pur- 
chaser-consumers elect. 

D. Property Taxes on Goods in Transit and the Instrumen- 
talities of Interstate Commerce. — To avoid cumulative property 
taxation of goods in transit, Congress might well adopt the Su- 
preme Court’s prohibition of the taxation of property in actual, 
continuous transit between the states.*' But such a statute should 
permit the states to tax the instrumentalities of interstate com- 
merce, such as railroad cars and trucks, provided a designated 
allocation formula is employed.” Such legislation would subject 
rolling stock to property taxation only once, at full value and no 
more. The instrumentalities of commerce would then be in the 
same tax position as any other property. 


If the proposed legislation were enacted, no receipt, no income, 
no capital stock, no property would be taxed twice. The powers 
of Congress to regulate interstate commerce are so sweeping, as 


before Senate Subcommittee on Interstate Commerce on S. 2663 and S. 2897, 73d 


Cong., 2d Sess. (Feb. 20, 1934); (1934) Proc. Nat. Tax Ass’N, 120 et seq. The 
Harrison Resolution, which was passed by the Senate on March 15, 1934 (78 Conc. 
Rec. 4598), has also been endorsed by the Interstate Commission on Conflicting 
Taxation. See [1935] Procress Report oF THE INTERSTATE COMMISSION OF CoN- 
FLICTING TAXATION 5; JACoBy, Retart SALES TAXATION (1938) 145; Perkins, The 
Sales Tax and Transactions in Interstate Commerce (1934) 12 N.C. L. REV. 9. 

5® But cf. O’Kane v. State, 283 N. Y. 439, 28 N. E.(2d) 905 (1940), 54 Harv. L. 
REV. 340. 

6° Cf. Powell, New Light on Gross Receipts Taxes (1940) 53 Harv. L. REV. 909, 
932-33. 

61 Carson Petroleum Co. v. Vial, 279 U. S. 95 (1929). 

62 The present rule of the Court permits such taxation provided a proper allo- 
cation is made. Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891); 
Adams Express Co. v. Ohio, 165 U. S. 194 (1897) (capital stock tax); American 
Refrigerator Transit Co. v. Hall, 174 U. S. 70 (1899) ; Union Refrigerator Transit 
Co. v. Lynch, 177 U. S. 149 (1900). 
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recent National Labor Relations Board cases have indicated, that 
Congress can give protection to virtually every business tran- 
scending state lines against multiple taxation and subject virtually 
every such business to the taxing powers of the states.® 

To devise equitable and workable allocation formulae might be 
a task beyond the capacity of a legislative body.“ Allocation 
methods put into practice would undoubtedly be influenced by 
the lessons of experience and the effects of changing conditions 
and unforeseeable problems. Congress might set up an adminis- 
trative agency to which it could delegate the function of devising 
and promulgating allocation methods or formulae, guided by the 
aims and standards set forth in the acts of Congress. 

_These proposals for congressional legislation would not alle- 
viate the difficulties produced by dissimilarities in tax rates in 
the several states. To achieve complete uniformity of state tax- 
ation of interstate and local businesses would require not only 
uniform allocation formulae but, in addition, identical rate sched- 
ules. But it is by no means certain that so great a degree of 
uniformity of state taxation is either necessary or desirable in 
view of other varying factors in productioén and business costs in 
the states—labor, rent, interest, proximity to market, and 
raw materials. We do not believe that there is any present 
necessity for attempting federal regulation of rate schedules 
—a much bolder concentration of control over state taxation 
in the hands of the Federal Government than is here sug- 
gested. Perhaps experience with congressional prohibitions of 
discrimination against interstate businesses and the supervision 
of apportionment methods will eventually indicate the necessity 
for federal regulation of state tax rates, but until that time arrives, 


©8 See note 56 supra. 

* For a consideration of the difficulties involved in establishing and adminis- 
tering allocation formulae, see Forp, ALLocATION or ComrorATE INCOME FOR THE 
Punross or Starz Taxation (Spec. Rep. of N. Y. State Tax Comm. No. 6, 1933); 
McBride, Jurisdictional Aspects of State~Income Taxation (1939) 17 Taxes 
197; Gerstenberg, Report of Committee on Standardisation and Simplification of 
Business Taxes (1929) Proc. Nat. Tax Ass’w 152. The National Tax Associa- 
tion has prepared a model allocation formula. See Report of Committee on 
Uniformity and Reciprocity in State Taxing Legislation (1933) Proc. Nat. Tax 
Ass’ 259 ef seq.; Preliminary Report of Commitice of N. T. A. ow Allocation of 
Income (1938) id. at 486; Report of Commitice of N. T. A. om Allocation of In- 
come (1939) id. at 190. 
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such an extension of congressional control over state taxation 
seems inadvisable. 


CONGRESSIONAL USE OF THE TAXING POWER 


Under its broad taxing powers, Congress may grant credits 
against taxes which it levies, based upon similar or related taxes 
paid to the states. In so doing, Congress may limit the credits 
to taxes paid pursuant to state statutes meeting definite require- 
thents and standards set up by the federal legislation.* This de- 
vice has been employed in the federal estate tax,*’ and resulted in 
the immediate enactment of death taxes by many states lacking 
them, and in increase in rates in most states to a level sufficient 
to absorb the federal credit.°* It has also been.used in the federal 
unemployment insurance tax act, which established definite stand- 
ards the state acts were required to meet in order to entitle their 
taxpayers to the credits.” Widespread enactment of statutes 
seeking to meet the federal standards followed.”° The federal tax 


$5 Steward Machine Co. v. Davis, 301 U. S. 548 (1937); Florida v. Mellon, 
273 U.S. 12 (1927); see Corwin, National-State Cooperation — Its Present Possi- 
-bilities (1937) 46 Yaue L. J. 599, 621. 

®6 Steward Machine Co. v. Davis, 301 U. S. 548 (1937). 

6t Int. Rev. Cope §813(b). This device was sustained in Florida v. Mellon, 
273 U. S. 12 (1927). 

68 The operation and effects of the estate tax credit by Congress are described 
in [1935] Procress Report or THe INTERSTATE COMMISSION ON CONFLICTING 
Taxation 96 et seg. For the existing state death tax rates, see 1 Prentice-Hall 
Inh. and Transfer Tax Serv., Chart (11th ed.) J 298. 

*° The Federal Unemployment Tax Act, Int. Rev. Cope § 1611 et seq. (formerly 
Title XI, Social Security Act), provides for credits against the federal tax of sums 
paid to state unemployment insurance funds. Under the statute as originally en- 
acted the credit could not exceed 90% of the federal tax. It is granted only 
provided the Social Security Board certifies that the state statute meets the condi- 
tions established by Congress. Int. Rev. Cope § 1603. Those include the re- 
quirement that the state unemployment insurance funds must be deposited with 
the Secretary of the Treasury in the Unemployment Trust Fund; that unem- 
ployment insurance compensation shall not be denied by the state to a person re- 
fused employment because of a strike, lockout or other labor dispute, or a demand 
that he join a company union or resign from a bona fide union, or accept less 
than the prevailing rate of wages. Ibid. By an amendment adopted in 1939, 
Congress provided for additional credits to employers whose payments to the 
state were reduced by reason of merit ratings. Int. Rev. Cone § 1602. This 
grant of additional credit grew out of the widespread adoption by the states of 
merit rating systems. See C. C. H. Unemployment Ins. Serv., Chart { 992. 

70 See C. C. H. Unemployment Ins. Serv., Chart { 991. 
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credit technique could be readily applied to corporate net income 
taxes, personal net income ‘taxes, and death taxes, which, unlike 
gross receipts taxes, general sales taxes, property, and other taxes 
discussed above, are already on the federal statute books. 

A. Corporate Taxes Based on Net.Income. — The states should 
be permitted to impose net income taxes or franchise taxes meas- 
ured by net income upon all corporations carrying on business 
within their borders. Their power to impose such taxes should 
not be impaired by the threat or ability of business to take flight 
to other states not imposing such taxes at comparable rates." On 
the other hand, business transcending state lines should not be 
subjected to taxes by each state involved, upon an aggregate base 
exceeding total net income. And the economy should not be 
warped by the location of industry at uneconomic points in order 
to secure tax advantages. 

Congress could achieve these aims by adding a provision to 
the Internal Revenue Code granting a credit to corporations for 
payment to the states of taxes based on net income. The credit 
might be allowed only if the state taxing statute met certain 
standards. These might include the use of a prescribed definition 
of income and a designated allocation formula.” 

By its choice of factors making up the standard allocation 
formula, Congress or its administrative agents could determine 
the weight to be given to such factors as the place where property 


is located, goods are produced, or business is carried on.’* More- 


71 For a newspaper reporter’s recent survey of the alleged flight of industry 
from New York City to the bordering states of New Jersey and Connecticut, 
attributed in part to New York taxes, see N. Y. Times, Feb. 18, 1940, p. 1, col. 2; 
Feb. 20, p. 22, col. 2; Feb. 21, p. 21, col. 8; Feb. 22, p. 20, col. 3; March 23, 1941, 
p. 1, col. 1. 

72 There are, of course, many additional problems with which Congress could 
deal. For example, the siphoning off of the income of a corporation doing busi- 
ness in a state, by contract with its parent company, which is not subject to tax 
in the state, has been a tax avoidance device costly to state revenues. See Magill, 
Allocation of Income by Corporate Contract (1931) 44 Harv. L. Rev. 935. By 
the requirement of a uniform system of accounts and consolidated returns, this 
problem might be satisfactorily met. 

73 See Forp, ALLOCATION OF CORPORATE INCOME FOR THE PURPOSE OF STATE 
Taxation (Spec. Rep. of N. Y. State Tax Comm. No. 6, 1933), for a discussion of 
the factors employed by various states. Under its emergency gross receipts tax, 
New York City has recently promulgated an allocation formula containing unusual 
features. N. Y. City Business Tax Regulations, Art. 238. Compare the Texas 
capital stock tax recently sustained by the Supreme Court in Ford Motor Co. v. 
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over, factors such as the special claims of the state of incorpora- 
tion or of commercial domicile could be taken into consideration 
in adopting an allocation formula. In order to avoid disturbing 
existing federal revenues, the credit could be limited to a sum not 
exceeding an additional federal corporate income tax to be added 
to the present tax. 

B. Personal Net Income Taxes. — The crediting method could 
also be readily applied to personal net income taxes. The power 
of a state to impose net income taxes on individuals is now subject 
to the threat that taxpayers will find refuge in states such as Con- 
necticut or Florida without such taxes, or in states having substan- 
tially lower rates. On the other hand, individuals are now subject 
to income tax by the state in which they earn income or from which 
their income is derived, and also by the state of domicile. 

Congress could exercise its function as the legislative body for 
the entire nation by enacting an additional personal income tax 
against which state income taxes would be credited.‘ The state 
tax would be required to meet congressional standards as to, 
for example, the definition of income. In addition, Congress 
could, if it deemed it desirable, permit taxation of earned income 
or income from property by one state alone — the state in which 
earned or from which derived or the state of recipient’s domicile. 
Unless the state statute conformed to such standards, its taxpayers 
would receive no credit against the federal tax. 

C. Death Taxes. — As to death taxes, which present problems 
closely akin to personal income taxes, the federal estate tax credit 
is already on the statute books. In order to deal with double 
taxation of intangibles, the existing statute might be amended by 
limiting the credit to taxpayers whose state laws tax intangibles 
only in accordance with the federal statute. By selecting one 
state as the taxing jurisdiction for each type of intangible, a large 
measure of uniformity and singleness of taxation would be 
achieved. Thus, as to debts, Congress might select the state of 
either the creditor’s or the debtor’s domicile. As to stock, it 
might select the state of the owner’s domicile or the state of in- 





Beauchamp, 308 U. S. 331 (1939), in which one’ factor in determining the value 
of the capital stock employed in the state was the proportion of the company’s 
gross receipts derived from Texas business. 

74 This proposal is considered in [1935] Procress Report OF THE INTERSTATE 
ComMMISSION ON CONFLICTING TAXATION 140 ef seq. 
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corporation. By such action, Congress could deal with the prob- 
lem left unsolved by the judicial reinterpretation of the due proc- 
ess clause. 


The enactment of a federal tax credit would induce virtually 
every state to adopt corporate or personal income taxes or any 
other tax to which the statute applied.’* Experience with federal 
estate and unemployment insurance credits has demonstrated that 
a large measure of uniformity of state tax rates is also achieved. 
Most of the states have set up rates sufficient to absorb the federal 
credit and no more. However, a number of states have enacted 
death taxes and at least one state an unemployment insurance 
tax "’ with rates in excess of those required for their taxpayers to 
obtain the full benefit of the federal credit. In short, this device 
tends to produce a common level of state tax rates without, how- 


ever, preventing states whose resources or needs dictate higher 
rates from adopting them.”* 


CONGRESSIONAL USE OF THE SPENDING POWER 


Under its power to impose taxes in order to provide for the 
general welfare,”° Congress may levy taxes and distribute moneys 


1 But cf. Unemployment Compensation Commission v. Savage, 283 Ky. 301, 
140 S. W.(2d) 1073 (1940), 54 Harv. L. Rev. 333. 

76 See 1 Prentice-Hall Inh. and Transfer Tax Serv., Chart:(11th ed.) ¥ 298. 

t Under the Wisconsin statute, employers are subject to a basic payroll tax 
for unemployment insurance purposes at the rate of 2.7% for 1940, which absorbs 
the federal credit. In addition a contribution of .2% of payroll must be made to 
defray administration expenses. Ws. STAT. (1939) $§ 108.18, 108.19; 5 C. C. H. 
Unemployment Ins. Serv. 4115. 

78 The same type of problem is presented with respect to gift taxes, which 
are, of course, intimately bound up with death taxes, the revenue from which they 
are designed to protect. State gift taxes may be avoided with comparative ease by 
making transfers outside the taxing jurisdiction. But cf. Pearson v. McGraw, 
308 U. S. 313 (1939); Van Dyke v. Wisconsin Tax Commission, 235 Wis. 128, 292 
N. W. 313 (1940), aff'd per curiam, 61 Sup. Ct. 36 (Oct. 14, 1940). For that 
reason and because of the need of protecting state death tax revenues by gift tax 
laws, the adoption of a federal gift tax credit has been suggested. See Facinc THE 
Tax Prostem (Twentieth Century Fund, 1937) 433; Cahn, State Gift Tax Jurisdic- 
tion (1939) 87 U. or Pa. L. Rev. 390, 396. 

79 U.S. Consr., Art. I, § 8, cl. 1. 
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to the states.” It may do so through grants in aid.** Perhaps it 
may also adopt the device of sharing taxes by earmarking the 
proceeds of specific taxes for distribution to the states on the 
basis of factors such as population, wealth, and source of collec- 
tion.” 

Federal grants in aid to the states are already widely employed 
by Congress.” Their recent extensive use in federal subventions 
to the states for unemployment relief, old age assistance, aid to 
dependent children, administration of unemployment insurance 
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8° Steward Machine Co. v. Davis, 301 U. S. 548 (1937); Helvering v. Davis, 
301 U.S. 619 (1937) ; see United States v. Butler, 297 U.S. 1, 63-67 (1936) ; Corwin, 
National-State Cooperation —Its Present Possibilities (1937) 46 Yate L. J> 599; 
Reuschlein and Spector, Taxing and Spending: The Loaded Dice of a Federal 
Economy (1937) 23 Corn. L. Q. 1. 

81 Steward Machine Co. v. Davis, 301 U. S. 548 (1937). 

82 While there is no Supreme Court decision directly involving the validity 
of federal sharing of taxes, the cases upholding federal grants in aid would appear 
to support the validity of such sharing. However, Steward Machine Co. v. Davis 
and Helvering v. Davis sustained the provisions of the Social Security Act on the 
ground that Congress had the power under the general welfare clause to deal with 
unemployment and old age security, both being problems national in scope. In 
federal sharing, it is ordinarily contemplated that the states shall be free to use 
the funds for general state purposes, including purposes not national in scope. It 
might be urged, therefore, that such sharing is not justified under the federal 
power to promote the national welfare. But it seems clear that the problem 
imperatively demands national treatment, and for that reason, use of the spending 
power seems justified under the general welfare clause. 

It may be, however, that some limiting effect upon the use of the sharing device 
is to be found in Art. I, § 9, cl. 7 of the Constitution which provides: ‘“‘ No Money 
shall be drawn from the Treasury, but in Consequence of Appropriations made 
by Law. .. .” 

83 See the Annual Reports of the Secretary of the Treasury. The report for the 
fiscal year ended June 30, 1938, ¢.g., discloses that during the years 1932-37, the 
Reconstruction Finance Corporation made grants to the states for relief purposes 
totaling $280,025,518. See Rep. Sec’y Treas. (1938) 419, Table 9, H. R. Doc. No. 5, 
76th Cong., 1st Sess. During the years 1932-38 the Works Progress Administra- 
tion expended $4,632,607,626.71, a substantial part of which was spent for projects 
in which the Federal Government paid the relief wages of workers on state and 
local projects. /bid. During the fiscal year ended June 30, 1939, the Federal 
Government spent. $2,283 ,000,000 on work relief. See Rep. Sec’y TREAS. (1939) 5; 
H. R. Doc. No. 485, 76th Cong., 2d Sess. See also statutory provisions for federal 
grants in aid for state highways [42 Stat. 213, 217 (1921), 23 U. S. C. §§6,.21, 
22 (1934) } and for state agricultural and mechanical colleges. 26 Stat. 417 (1890), 
34 STAT. 1281 (1907), 7 U.S. C. $322 et seg. (1934). 
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laws, housing, etc., indicate their fiscal importance.** They affect 
our problem in that they furnish needed funds to the states and 
thus lessen the need for various types of state taxes.** 

Sharing of earmarked federal taxes has not yet been employed 
by Congress. Its proponents urge that Congress occupy certain 
fields of taxation in which the states are particularly vulnerable 
to the difficulties which we have been treating.*®° The effect of 
comparatively high federal taxes in these fields, coupled with 
state sharing of the revenues, would, it is contended, eliminate 
state taxes of a similar character.” 


Both grants in aid and federally shared taxes have definite 
advantages over the use of the power to regulate commerce or the 
crediting device. They would tend to result in the elimination of 
castly administrative machinery, duplicated in every state in the 


84 See Titles I, III, IV, V, and X of the Social Security Act. 49 Stat. 620 
(1935), as amended 53 STAT. 581 (1939), 42 U.S. C. A. §$ 301 et seg. (Supp. 1940). 
In the fiscal year 1938 the Social Security Board made grants to the states in the 
amount of $254,769,184.91. See Rep. Sec’y Treas. (1938) 44. In the fiscal year 
1937 the Treasury granted or loaned to the states $224,480,428.44 for public works 
and in 1938, the sum of $136,875,352.65. Jd. at 391. 

85 For a discussion of federal grants in aid, see Blough, The Relative Place of 
Subventions and Tax Sharing in Tax RELATIONS AMONG GOVERNMENTAL Units (Tax 
Policy League 1938) 83 et seq.; What Can be Done about Interstate Trade Barriers 
(1940) 8 Tax Po.icy Nos. 1-2; Groves, FINANCING GOVERNMENT (1939) 493 et seq.; 
Haig, The Coordination of Federal and State Tax Systems (1932) Proc. Nat. Tax 
Ass’N 220-35. See also MAXWELL, FEDERAL SUBSIDIES TO THE PROVINCIAL Gov- 
ERNMENTS IN CANADA (1937). 

86 See Blough, supra note 85, at 83 et seq.; SELIGMAN, Essays IN TAXATION 
(roth ed. 1925) c. 12, 377-89; GROVES, op. cit. supra note 85, at 439 et seq.; Laszlé 
Ecker-R, Basis of Sharing Taxes in TAX RELATIONS AMONG (GOVERNMENTAL UNITS 
(Tax Policy League 1938) 98; [1935] Procress Report OF THE INTERSTATE Com- 
MISSION ON CONFLICTING TAXATION 23-29, 72 et seg. In the so-called Graves- 
Edmonds plan, federal administration and collection of a manufacturer’s excise 
tax and of liquor, cigarette, and gasoline taxes are proposed, the proceeds to be 
shared by the Federal Government and the states. See (1934) Proc. Nat. Tax 
Ass’n 165-67. Collection of taxes by a central government and sharing with its 
subdivisions finds widespread use among the states themselves. See HutcHinson, 
STATE-ADMINISTERED LocaLLy-SHareD Taxes (1931) 126; Blough, supra; Stauffer, 
State Aid Goals in TAX RELATIONS AMONG GOVERNMENTAL Units 117. Tax sharing 
has been used extensively in other countries. 

87 Professor Rodell has proposed the enactment of a federal statute providing 
that a stated percentage of the revenue derived from federal estate and income 
taxes be distributed to states which abolish their own estate, inheritance, and income 
taxes, and their property taxes on intangibles. Rodell, A Primer on Interstate 
Taxation (1935) 44 Yaur L. J. 1166, 1182-84. 
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union. Where employed, they would achieve national uniformity 
of taxation and would leave to the states the forms of taxation 
peculiarly adapted to local enforcement. 

The basic objection made to such solutions is that they would 
go far toward centralizing control over state affairs in the hands 
of Congress. Successful federal sharing would mean the com- 
plete atrophy of particular types of state taxing powers. In addi- 
tion, Congress would thereby be exercising the power to distribute 
among the states the funds which they themselves now raise. Its 
power to decide whether revenues are to be distributed on the 
basis of population, wealth, collection within the state, or other 
factors would enlarge the extent to which the interests of the states 
would be committed to congressional control.** The extension 
of the use of federal subsidies would result in even greater cen- 
tralization of power in the Federal Government, for in making 
grants, the uses to which the funds may be put are ordinarily 
specified by the Federal Government. Thus, not only the taxing 
powers but also the spending powers of the states would be cur- 
tailed by increased resort to federal subventions. Nevertheless, 
in view of the pressing revenue needs of the states and the in- 
creasing recognition that problems such as relief, social security, 
and the provision of many other social services require national 
solution, federal grants in aid seem likely to play a role of mount- 
ing importance in the nation’s fiscal system. 


Unless the conflicts between the revenue needs and taxing 
powers of the states and the requirements of a national economy 
are to be solved by cooperation among the states, congressional 
action is imperative.“’ Interstate cooperation has thus far resulted 
principally in legislation in many states freeing non-resident dece- 











88 Perhaps one of the most difficult problems in the way of successful federal 
sharing of taxes is the selection of the factors which determine the basis for sharing. 
See Blough, loc, cit. supra note 85; Groves, loc. cit. supra note 85. Sce also Rodell, 
loc. cit. supra note 87, in which it is proposed that federal taxes be shared on the 
basis of population and wealth. 

89 The forms of interstate cooperation which have usually been suggested by 
students of the problem are reciprocal legislation and uniform regulations by the 
states, and interstate compacts. See [1935! Procress Report OF THE INTERSTATE 
COMMISSION ON CONFLICTING TAXATION 26-27; Ostertag, General Possibilities of 
Interstate Tax Cooperation in Tax RELATIONS aAsroNG GOVERNMENTAL Units (Tax 
Policy League 1938) 50; Long, /nterstate Reciprocity, id. at 72. 
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dents’ estates from taxation of intangibles, provided in most cases 
a similar statute has been adopted by the state of domicile.” But 
the problems involved can hardly await the painstakingly slow 
process of agreement among the legislative bodies of the forty- 
eight states, each necessarily in a large measure motivated by its 
own state interests. 

The congressional remedies discussed in connection with the 
three great federal powers are not mutually exclusive. They can 
be employed singly or in combination. Indeed, we think that 
effective solution to the problems under discussion requires the 
use of all three powers. The particular combination of measures 
utilized at any given time will reflect the current attitudes as to 
the proper balance to be achieved between the efficiency of a uni- 
form national tax system and the responsiveness of local self- 
government to popular needs and desires. Until there has been 
accumulated a larger experience with the use of the federal spend- 
ing power to deal with state tax conflicts, the commerce power 
and the taxing power furnish the immediate and practical solu- 
tions to the problems of state taxation in a national economy. 


Jerome R. Hellerstein. 


Edmund B. Hennefeld. 
New York, N. Y. 





®0 For an enumeration of the thirty-six states with reciprocal or unconditional 
provisions exempting intangibles of nonresidents from death taxation, see I 
Prentice-Hall Inh, and Transfer Tax Serv. (11th ed.) 1] 501-503. Summaries of the 
results of the efforts to obtain interstate cooperation are contained in [1935] 
Procress REPORT OF THE INTERSTATE COMMISSION ON CONFLICTING TAXATION; 
Ostertag, loc. cit. supra note 89; Lepawsky, Examples of Interstate Cooperation 
in the Tax Field in Tax RELATIONS AMONG GOVERNMENTAL Units (Tax Policy 
League 1938) 64; Long, loc. cit. supra note 89; Legis. (1930) 43 Harv. L. Rev. 641. 
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APPENDIX IV 
MEMORANDUM FROM THE LIBRARY OF CONGRESS 


LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., April 6, 1959. 
To: Hon. John J. Sparkman, chairman, Select Committee on Small Business. 
From: American Law Division. 
Subject : State taxation on income derived exclusively from interstate commerce. 


In accordance with your request we are sending a summary of the opinion 
of the U.S. Supreme Court in the ease of Northwestern States Portland 
Cement Co. v. Minnesota, and Williams v. Stockham Valves & Fittings, Inc. 
(October term Nos. 12 and 33), decided on February 24, 1959. 

We are sending also a report entitled “States Taxes on Income Derived Ex- 
clusively from Interstate Commerce” which discusses the problem of State taxa- 
tion in the light of these cases and considers the impact of the decision as well 
as the power of Congress to prohibit or regulate such States taxes. 

There is little doubt that Congress, in the exercise of its constitutional power 
to regulate commerce, could enact legislation to prohibit any State from im- 
posing a tax on income derived exclusively from interstate commerce. Whether 
this would be a wise use of its power, however, is open to question. 

The purpose of the commerce clause seems to be to prevent the erection of 
State barriers against goods transported in interstate commerce. To immunize 
such goods from local taxation could very well give them a competitive ad- 
vantage over local goods in the market place. 

It seems to us this goal of congressional action in this sphere should be to 
balance the interests of the States and business in the light of the national wel- 
fare. One technique which might be considered would be to adopt a formula by 
which to measure the tax obligation of an organization to each State in which 
it does business. To cut down the cost of compliance with the tax laws of 50 
States, consideration might also be given to requiring the filing of a single return 
from which the share of each State could be apportioned according to the 
formula adopted by Congress. Such comprehensive legislation as this would re- 
quire an extensive study of all the economic factors involved. 

VINCENT A. DOYLE, 
Legislative Attorney, America Law Division. 
Enclosure. 


STATE TAXES ON INCOMES DERIVED EXCLUSIVELY FROM INTERSTATE COM MERCE 


A discussion of the power of Congress to resolve the problems raised by the de- 
cision of the U.S. Supreme Court in Northwestern States Portland Cement 
Co. v. Minnesota, and Williams v. Stockham Valves and Fittings, Inc. 


I. HOW CAN THE CONFLICTING INTERESTS OF THE STATES AND INTERSTATE COM MERCE 
BE RECONCILED? 


If the Northwestern States and Stockham Valve cases do nothing else, they 
have served to focus the attention of all parties concerned on a problem which 
has been with us for a long while. Alexander Hamilton pointed out that one 
of the defects of the Articles of Confederation was ‘the absence of a power to 
regulate commerce. “The interfering and unneighborly relations of some States, 
contrary to the true spirit of the Union, have, in different instances, given just 
cause of umbrage and complaint to others, and it is to be feared that examples 
of this nature, if not restrained by national control, would be multiplied and 
extended till they become not less serious sources of animosity and discord than 
injurious impediments to the intercourse between the different parts of the 
Confederacy.” (1 The Federalist 134-35 (The Limited Editions Club, N.Y. 
1945).) To correct this defect, Congress, in the Constitution, was given power 
to regulate commerce among the States (U.S. Constitution, article I, sec. 8, 
clause 3). Yet despite its constitutional power Congress has not occupied the 
field and businesses engaging in interstate commerce have been faced with a 
maze of State taxes. There have been property ‘taxes; taxes in lieu of property 
taxes measured by income attributable to activities in the State; taxes measured 
by the amount of capitalization; sales taxes and use taxes. In the absence of 
legislation by Congress the courts have had to adjudge the validity of them in 
terms of the bare commerce clause. 
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Unquestionably the States have a real need of income from taxation. A legis- 
lative policy which attempted to prohibit the States from levying taxes on any 
organization engaged in interstate commerce would impel, if not compel, all 
businesses to engage in interstate commerce, with a consequent crippling of 
State fiscal affairs. On the other hand the absence of any congressional legis- 
lative policy has given rise to a situation which is making it more difficult for 
small businesses to compete in interstate commerce with large ones. Mr. Jus- 
tice Frankfurter describes some of the difficulties in his dissent : 

“It will not, I believe, be gainsaid that there are thousands of relatively small 
or moderate sized corporations doing exclusively interstate business spread over 
several States. To subject these corporations to a separate income tax in each 
of these States means ‘that they will have te keep books, make returns, store 
records, and engage legal counsel, all to meet the divers and variegated tax laws 
of 49 States, with their different times of filing returns, different tax structures, 
different modes for determining net income, and different, often conflicting, 
formulas of apportionment. This will involve large increases in bookkeeping, 
accounting, and legal paraphernalia to meet these new demands. The cost of 
such a far-flung scheme for complying with the taxing requirements of the 
different States may well exceed the burden of the taxes themselves, especially 
in the case of small companies doing a small volume of business in several 
States.” (27 U.S.L. Week 4141, 4154.) 

His suggestion is that the problem calls for solution by devising a con- 
gressional policy. 

“Congress alone can provide for a full and thorough canvassing of the mul- 
titudinous and intricate factors which compose the problem of the taxing 


freedom of the States and the needed limits on such State taxing power.” (Id. 
at 4155.) 


II. CAN CONGRESS IMPOSE LIMITS ON STATE TAXATION OF BUSINESS ENGAGED IN 
INTERSTATE COMMERCE? 


In a recent article commenting on the Stockham case, Fred L. Cox, who is with 
the income tax unit in the Georgia Department of Revenue, states: 

“While a State is barred from imposing a tax measured by interstate income 
where the incidence of the tax relates to the regulation of the commerce, a 
State’s power to impose a tax on interstate net income is absolute and supreme 
when the incidence of the tax is unrelated to the regulation of the commerce and 
in no way impedes the free flow of commerce between the States” (37 Taxes 299, 
300 (April 1959) ). 

The Stockham decision and the statement of Mr. Cox, however, have been 
made at a time when there is no Federal legislation purporting to limit the 
taxing power of the States. If, when Mr. Cox characterizes the States’ power as 
“absolute and supreme,” he is implying that Congress has no power to prevent 
a State from imposing a tax whose incidence is precisely that of the Georgia tax 
in the Stockham case, his contention, though not without merit, would certainly 
be met with an impressive array of sttaements to the contrary made by the 
Supreme Court. 

In Southern Pacific Co. v. Arizona (325 U.S. 761 (1945)) Mr. Chief Justice 
Stone, whose opinions are among the best that have been written on the com- 
merce clause, states at page 769: 

“For a hundred years it has been accepted constitutional doctrine that the 
commerce Clause, without the aid of congressional legislation, thus affords some 
protection from State legislation inimical to the national commerce, and that 
in such cases, where Congress has not acted, this Court, and not the State legis- 
lature, is under the commerce clause the final arbiter of the competing demands 
of State and national interests. (Citations omitted.) 

“Congress has undoubted power to redefine the distribution of power over 
interstate commerce. It may either permit the States to regulate the commerce 
in a manner which would otherwise be not permissible (citations omitted), or 
exclude State regulation of matters of peculiarly local concern which neverthe- 
less affect interstate commerce. (Citations omitted.)” 

There have been other similar expressions by the Court: 

“Congress, in the exercise of its plenary power to regulate interstate com- 
merce, may determine whether the burdens imposed on it by State regulation, 
otherwise permissible, are too great, and may, by legislation designed to secure 
uniformity or in other respects to protect the national interest in commerce, cur- 
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tail to some extent the State’s regulatory power.” South Carolina Highway 
Dept. v. Barnwell Bros. (303 U.S. 177, 187-90 (1938) ). 

This, and other such statements of the Conrt are considered by Paul J. Hart- 
man in an excellent article on State taxation of interstate commerce. Professor 
Hartman’s conclusion is that: 

“There seems no good reason to doubt, therefore that, under its power over 
interstate commerce, Congress can delimit permissively State taxation of inter- 
state commerce. It can either authorize such taxation by the State as Congress 
deems appropriate, or it can prohibit various kinds of State taxation otherwise 
valid, when Congress uses its power on the basis for the establishment of 
national policy over interstate commerce.” (1953 Washington University Law 
Quarterly, 233, 261-62.) 

There is little opportunity in this necessarily short analysis to explore thor- 
oughly the principles of constitutional law involved in the conclusion of Profes- 
ser Hartman. To do this would require much sifting to separate the dicta from 
the holdings, to set forth what the Court has done rather than what it has said. 
It is our opinion, however, that Professor Hartman is correct in concluding that 
in the exercise of its constitutional power to establish a national policy regulat- 
ing interstate commerce Congress can prohibit various kinds of State taxation 
which would be otherwise valid. 

There is no doubt about where Mr. Justice Frankfurter stands on the question 
and there is indication in the opinion of Mr. Justice Clark that, on this question, 
Justice Frankfurter’s voice is not simply that of a dissenter. The Court says: 

“Commerce between the States having grown up like Topsy, the Congress 
meanwhile not having undertaken to regulate taxation of it, and the States having 
understandably persisted in their efforts to get some return for the substantial 
benefits they have afforded it, there is little wonder that there has been no end 
of cases testing out State tax levies. The resulting judicial application of con- 
stitutional principles to specific State statutes leaves much room for controversy 
and confusion and little in the way of precise guides to the States in the exercise 
of their indispensable power of taxation.” (27 U.S.L. Week 4141, 4143.) 

It does not seem unreasonable to consider this an invitation to Congress to 
clear up some of the controversy and confusion by providing a few legislative 


guidelines. 


APPENDIX \ 
UNIFORM DIVISION OF INCOME FOR TAX PURPOSES ACT 


Drafted by the National Conference of Commissioners on Uniform State Laws. 
Approved by the Committee of State Officials on suggested State legislation of 
the Council of State Governments, 1957. Approved by the American Bar Asso- 
ciation, 1957 

PURPOSE 


This act is designed to eliminate the uncertainty which exists as to the tax 
liability of multistate businesses. It provides a formula for allocating and ap- 
portioning the business income of a taxpayer taxable both within and without 
the State. It also provides for the allocation of rents and royalties from real or 
tangible personal property, capital gains, interest, dividends, or patent or copy- 
right royalties, to the extent that they constitute nonbusiness income. 


TEXT 


SeEcTION 1. As used in this act, unless the context otherwise requires— 

(a) “Business income’ means income arising from transactions and activity 
in the regular course of the taxpayer's trade or business and includes income 
from tangible and intangible property if the acquisition, management, and dis- 
position of the property constitute integral parts of the taxpayer's regular trade 
or business operations. 

(b) “Commercial domicile” means the principal place from which the trade or 
business of the taxpayer is directed or managed. 

(c) “Compensation” means wages, salaries, commissions and any other form 
of remuneration paid to employees for personal services. 
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(d) “Financial organizations” means any bank, trust company, savings bank 
jindustrial bank, land bank, safe deposit company,] private banker, savings and 
loan association, credit union, [cooperative bank,| investment company, or any 
type of insurance company. 

(e) “Nonbusiness income” mens all income other than business income. 

(f) “Public utility” means [any business entity which owns or operates for 
public use any plant, equipment, property, franchise, or license for the transmis- 
sion of communications, transportation of goods or persons, or the production, 
storage, transmission, sale, delivery, or furnishing of electricity, water, steam, oil, 
oil products, or gas]. 

(yg) “Sales” means all gross receipts of the taxpayer, not allocated under sec- 
tions 4 through & of this act. 

(h) “State” means any State of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any Territory or possession of the United 
States, and any foreign country or political subdivision thereof. 

Sec. 2. Any taxpayer having income from business activity which is taxable 
both within and without this State, other than activity as a financial organization 
or public utility or the rendering of purely personal services by an individual, 
shall allocate and apportion his net income as provided in this Act. 

Sec. 3. For purposes of allocation and apportionment of income under this Act, 
a taxpayer is taxable in another State if (1) in that State he is subject to a net 
income tax, a franchise tax measured by net income, a franchise tax for the 
privilege of doing business, or a corporate stock tax, or (2) that State has juris- 
diction to subject the taxpayer to a net income tax regardless of whether, in fact, 
the State does or does not. 

Sec. 4. Rents and royalties from real or tangible personal property, capital 
gains, interest, dividends, or patent or copyright royalties, to the extent that they 
constitute nonbusiness income, shall be allocated as provided in sections 5 through 
8 of this Act. 

Sec. 5. (a) Net rents and royalties from real property located in this State are 
allocable to this State. 

(6) Net rents and royalties: from tangible personal property are allocable to 
this State— 

(1) if and to the extent that the property is utilized in this State, or 

(2) in their entirety if the taxpayer’s commercial domicile is in this State 
and the taxpayer is not organized under the laws of or taxable in the State 
in which the property is utilized. 

(c) The extent of utilization of tangible prsonal property in a State is deter- 
mined by multiplying the rents and royalties by a fraction, the numerator of 
which is the number of days of physical location of the property in the State 
during the rental or royalty period in the taxable year and the denominator of 
which is the number of days of physical location of the property everywhere 
during all rental or royalty periods in the taxable year. If the physical location 
of the property during the rental or royalty period is unknown or unascertainable 
by the taxpayer, tangible personal property is utilized in the State in which the 
property was located at the time the rental or royalty payer obtained possession. 

Sec. 6. (a) Capital gains and losses from sales of real property located in this 
State are allocable to this State. 

(b) Capital gains and losses from sales of tangible personal property are 
allocable to this State if— 

(1) the property had a situs in this State at the time of the sale, or 
(2) the taxpayer’s commercial domicile is in this State and the taxpayer 
is not taxable in the State in which the property has a situs. 

(c) Capital gains and losses from sales of intangible personal property are 
allocable to this State if the taxpayer’s commercial domicile is in this State. 

Sec. 7. Interest and dividends are allocable to this State if the taxpayer's 
commercial domicile is in this State. 

Sec. 8 (a) Patent and copyright royalties are allocable to this State— 

(1) if and to the extent that the patent or copyright is utilized by the 
payer in this State, or 

(2) if and to the extent that the patent or copyright is utilized by the 
payer in a State in which the taxpayer is not taxable and the taxpayer's 
commercial domicile is in this State. 

(b) A patent is utilized in a State to the extent that it is employed in pro- 
duction, fabrication, manufacturing. or other processing in the State or to 
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the extent that a patented product is produced in the State. If the basis of 
receipts from patent royalties does not permit allocation to States or if the 
accounting procedures do not reflect States of utilization, the patent is utilized 
in the State in which the taxpayer's commercial domicile is located. 

(c) A copyright is utilized in a State to the extent that printing or other 
publication originates in the State. If the basis of receipts from copyright 
royalties does not permit allocation to States or if the accounting procedures 
do not reflect States of utilization, the copyright is utilized in the State in 
which the taxpayer's commercial domicile is located. 

Sec. 9. All business income shall be apportioned to this State by multiplying 
the income by a fraction, the numerator of which is the property factor plus the 
payroll factor plus the sales factor, and the denominator of which is three. 

Sec. 10. The property factor is a fraction, the numerator of which is the 
average value of the taxpayer’s real and tangible personal property owned 
or rented and used in this State during the tax period and the denominator 
of which is the average value of all the taxpayer's real and tangible personal 
property owned or rented and used during the tax period. 

Sec. 11. Property owned by the taxpayer is valued at its original cost. Prop- 
erty rented by the taxpayer is valued at eight times the net annual rental rate. 
Net annual rental rate is the annual rental rate paid by the taxpayer less any 
annual rental rate received by the taxpayer from subrentals. 

Sec. 12. The average value of property shall be determined by averaging the 
values at the beginning and ending of the tax period but the [tax administrator] 
may require the averaging of monthly values during the tax period if reasonably 
required to reflect properly the average value of the taxpayer's property. 

Sec. 13. The payroll factor is a fraction, the numerator of which is the total 
amount paid in this State during the tax period by the taxpayer for compensa- 
tion,,and the denominator of which is the total compensation paid everywhere 
during the tax period. 

Sec. 14. Compensation is paid in this State if— 

(a) the individual's service is performed entirely within the State: or 

(b) the individual’s service is performed both within and without the 
State, but the service performed without the State is incidental to the 
individual’s service within the State; or 

(c) some of the service is performed in the State and (1) the base of 
operations or, if there is no base of operations, the place from which the 
service is directed or controlled is in the State, or (2) the base of operations 
or the place from which the service is directed or controlled is not in any 
State in which some part of the service is performed, but the individual's 
residence is in this State. 
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Sec. 15. The sales factor is a fraction, the numerator of which is the total 
sales of the taxpayer in this State during the tax period, and the denominator 
of which is the total sales of the taxpayer everywhere during the tax period. 

Sec. 16. Sales of tangible personal property are in this State if— 

(a) the property is delivered or shipped to a purchaser, other than the 
United States Government, within this State regardless of the f.o.b. point 
or other conditions of the sale; or 

(b) the property is shipped from an office, store, warehouse, factory, or 
other place of storage in this State and (1) the purchaser is the United 
States Government or (2) the taxpayer is not taxable in the State of the 
purchaser. 

Sec. 17. Sales, other than sales of tangible personal property, are in this 
State if— 

(a) the income-producing activity is performed in this State ; or 

(b) the income-producing activity is performed both in and outside this 
State and a greater proportion of the income-producing activity is performed 
in this State than in any other State, based on costs of performance. 

Sec. 18. If the allocation and apportionment provisions of this Act do not 
fairly represent the extent of the taxpayer’s business activity in this State, 
the taxpayer may petition for or the [tax administrator] may require, in respect 
to all or any part of the taxpayer's business activity, if reasonable— 

(a) separate accounting; 

(b) the exclusion of any one or more of the factors ; 

(c) the inclusion of one or more additional factors which will fairly 
represent the taxpayer’s business activity in this State; or 

(d) the employment of any other method to effectuate an equitable allo- 
cation and apportionment of the taxpayer's income. 

Sec. 19. This Act shall be so construed as to effectuate its general purpose 
to make uniform the law of those States which enact it. 

Sec. 20. This Act may be cited as the Uniform Division of Income for Tax 
Purposes Act. 


Sec. 21. [The following acts and parts of acts are hereby repealed : 
my =e? 


(yy ee? 


Sec. 22. This Act shall take effect ___.-_-..-..--.--_--.. 


Nore.—Each State may wish to enact separate legislation to apportion and 
allocate the income of taxpayers subject to the control of its regulatory bodies. 
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APPENDIX VI 


STATE TAXES ON NET INCOME OF DOMESTIC AND FOREIGN corporations VW 





A tax based upon corporate net income is levied in the following listed states. Some states have enacted legislation 
enabling cities pet municipalities to levy these taxes. Gross income taxes measured by gross receipts are summarized 
im the section entitled "Sales and Gross Receipts Taxes." 


everywhere. 
deduction for foreign corpora- 
tions, amount of permitted 
deduction limited to deduc- 
tions connected with income 
from sources in state, and de- 
re et ee of 


For Saleem corporations spec- 
ial ion for credit on taxes 
to another state. 


oe net income of — 


1k allowable detections). tions). 


Income which follows situs of 
property deducted, remainder 
by separate accounting, on 
basis of purchases, payroll, 
value and situs of property or 
other fair calculation. 


Allocated net income (gross = 
come less allowable c- 
tions). 

Income allocation of foreign 
corporation determined by 
formula prescribed by Commr. 
of Revenue. 

Income of domestic corporations 
eamed from sources outside 
state exempt from tax. 


Allocated net income from state 
sources (gross income less 
deductions). Income attribut- 
able to sources within state in- 
cludes income from property 
in state or activities carried 
on in state. 

Income allocation by sales, 
purchases, payroll, value and 
situs of tangible property and 
other factors fairly calculated 
to determine amount. 


RATE OF TAX & INFORMATION 
RETURNS REQUIRED 


3% of net income. On foreign 
3% of net income 
derived from property located in 
and business done in state. 
Information returns required Mar. 
15 on all income of $1, 500 or 
more; $3,000 if married except 


by which payment exceeds 7% 
@r $500, whichever is less and less 
federal income tax) and exemp- 
tions; 1-1/2% on first $1,000, 
3% on next $2,000, 4-1/2% on 
next $2,000, 5% on income over 
$5,000. Optional withholding 
table provided. 


Successive $1,000 of net income: 
1%, 2%, 2-1/2%, 3%, 3-1/2%, 
4-1/2%; over $6,000 - 5%. 

Information returns March 15 on 
all amounts over $300 paid to 
any taxpayer except interest 
coupons payable to bearer. 

Withholding required at 1/2% 
from wages or in accordance 
with tables prepared by Comm. 
Statement of withheld amounts 
must be given to employees by 
January 30 annually. 


On taxable net income: 
First $ 3,000 - 1% 
Next 3,000 - 2% 
Next 5,000 - 3% 
Next 14,000 - 4% 
Over 25,000 - 5% 
Information returns due by May 
15 on taxable income of $2, 500 
or over paid to any taxpayer. 
Returns may be required on all 
interest and dividends of $100 
or more. 


Commr. may require withholding. 


4% of taxable net income; mini- 
mum $25. 

Information returns due by Feb. 
15 on income of $2,000 paid to 
single and $3,500 paid to mar- 
ried taxpayers; $100 for divi- 
dends; $2,000 in interest, rents 
or royalties to any taxpayer. 

Withholding may be required by 
Commr. on all payments made 
to taxpayers. 


1) ADMINISTRATION, 2) RETURNS 
AND 3PAYMENT DATES 


1. Dept. of Revenue. 
2. March 15, or 15th of third 
month following fiscal year end. 
. With return or in 3 payments: 
1/4 with retum, 1/4 by 15th of 


Withheld taxes: quarterly Te- 

turns required on Jan. 31, April 
30, July 31 and Oct. 31. An- 
nual return by Jan. 31. 


. State Tax Commission. 

. April 15, or 1Sth day of fourth 
month after close of fiscal year. 

. Payable in 2 installments, ist 
with return, 2nd two months 
thereafter. 
Withheld taxes due quarterly by 
Jan. 31, April 30, July 31, Oct. 
31. Annual return showing 


compensation and amounts with- 


held to be filed February 16. 


. Commr. of Revenues. 

. May 15, or within 4-1/2 months 
after close of fiscal year. 

. Payable in semi-annual! install- 
ments, ist with return, 2nd six 
months thereafter. 


. Franchise Tax Board. 

. Within 2 months and 15 days 
after close of taxable year. 
March 15 for calendar year cor- 
porations. 

Affiliated corporations may file 
consolidated returns if 95% or 
more of stock in each is owned 


by other or by parent corporation 


or if assets consist principally of 
stock in other corporations. 

. Payable in 2 installments; ist 
with return; 2nd by 15th day of 
9th month following close of 
taxable year. 





1 Reprint from 14th Edition, Retailers Manual of Taxes and Regulations, January 1958, copy- 
right, 1958, by Variety Stores Association, Inc., Institute of Distribution, Inc., 25 West 43d St., 
New York 36, N.Y. 
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RATE OF TAX & INFORMATION 1) ADMINISTRATION, 2) RETURNS 
BASIS OF TAX ASSESSMENT RETURNS REQUIRED AND 3) PAYMENT DATES 


Allocated net income (gross in- 
come iess allowable deduc- 
tions). 

Situs of property and by direct 
allocation on income from 
business within state or if this 
is impracticable on basis of 
ratio of property owned and 
sales within state to total prop- 
erty owned and total sales or 
if both methods are impracti- 
cal by special allocation ap- 
proved by Dir. of Revenue. 

Domestic corporation owning 
majority of stock in foreign 
corporation: credit is allowed 
for income tax paid in another 
state in amount proportionate 
to ratio of dividend paid to 
domestic corporation to accum- 


ulated profits of foreign corpo- 
ration. 


net income (gross in- 
come as defined in A federal 


without state is average of 3 
ratios: property (including 
rented property), wages and 
salaries, and gross receipts. 
Other allocation methods auth- 
orized in special cases. 


Effective Jan. 1, 1958 tax lev- 
ied at 5% on allocated net in- 
come. Situs of property with 
respect to rentals, royalties, 
gain or loss from real property 
and other income producing 

. Other property on 
asis of 3 factor formula, pro- 
perty, wages and receipts. 


Allocated adjusted income 
(gross income derived from 
sources within District less 
allowable deductions). 

Apportionment formulas pre- 
scribed in District Com- 
missioners regulation. 


(Cont'd) 


39265 O—59—pt. 1 12 


5% of taxable net income. 15% 
reduction for 1957 or fiscal year 
beginning in 1957. 

Information returns March 15 on 
all salaries. and wages of $100 or 
more if not subject to withhold- 
ing, and on interest, rents and 
royalties of $600 or more, and on 
dividends of $10 or more to any 
resident of state. 

Withholding required from wages 
at 4% of amount withheld for 
federal income tax. Alternative 
withholding method may be 
approved by Director. 


Greater of: 

a) 3.75% (3% after 1958) of al- 
located net income. 

b) 1.9 mills (1.5 mills after 
1958) per $1 of interest bear- 
ing indebtedness, capital 
stock, lus, undivided 
profits reserves, less bal- 
ance sheet deficit and book 
value of stock of private 

ations. 


basin 
1955 rates $1 per $1,000 up to 
$60, 000 and $2 per $1,000 on 
income over $60, 000. 
No information returns or with- 
holding. 


Information returns 
Tax Dept. by April 30 on 
al service and other 
come payments, 


from sident: 
. 8% on amounts' 
over $12 wkly. for taxpayer arid $12 
for each dependent in accord- 
ance with tables furnished by 
State Tax Dept. 


5% of taxable net income plus $10 
license payable annually Jan. 1. 

Unincorporated business: in- 
come is over $5,000 - $10 plus 
5% on income over $5, 000. 

Information returns required on 


pa’ of $600 or more by 
Feb. 28. No information returns 


1. Director of Revenue. 
2. 15th of 4th month after close of 


taxable year, Apr. 15 for cal- 
endar year corporations. 


. Payable by April 15 or by 1Seh 


day of 4th month after close of 
fiscal year beginning in 1958. 
Withholding tax returns and pay- 
ments required quarterly Jan. 31, 
April 30, July 31 and Oct. 31. 
Annual summary statements due 
March 15. 


- State Tax Dept. 


ding reports required 
arterly by last day of month 
aster. 
Sonne tax effective 


January 1, 1958. Tentative re- 


turns must be filed by April 1 or 
ist day of 4th month of income 
ro Final retum due by April 
of following year or 4th month 
of fiscal year in year following 


. District Assessor. 
. April 15 or 15th of 4th month 


close of fiscal year. 


. Payment in 2 installments on 


April 15 and Oct. 15, or on 

1Sth day of 4th month and 10th 
month of fiscal year. $10 
license payment due Jan. 1. 
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4% of taxable net income. 
Information returns March 15 on 
fixed or determinable income of 
$1, S00 or more paid to any tax- 
SS 
a for dividends. 


8% plus surcharge of 10% of am- 
count of tax . 


(Cont'd) 
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RATE OF TAX & INFORMATION 1) ADMINISTRATION, 2) RETURNS 
BASIS OF TAX ASSESSMENT RETURNS REQUIRED AND 3) PAYMENT DATES 
ea . ‘Calecsr by Tas day 


. State Revenme Commr. 
. April 15 or by 15th day of 4th 


month after close of fiscal year. 


. Payable wth return if over $30 


or in 3 installments, ist with 
return and on 15th of 2nd and 
Sth months. 
Commissioner's consent re- 
to report income of more 
am one corporation in a single 
return. 


- Commr. of Finance. 
. March 15, or 15th of 3rd month 


after close of fiscal year. Dates 
extended to April 1S or 15th day 
of 4th month. 

Affiliated corporations may file 
consolidated return under 
Commissioner's regulations. 


- Payable with return or in 2 in- 


stallments, ist with return and 
2nd on Sept. 15 or 15th day of 
9th month following close of 


Collector. 
to be given to employees by 
Jamuary 30. 
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RATE OF TAX & INFORMATION 1) ADMINISTRATION, 2) RETURNS 
BASIS CF TAX ASSESSMENT RETURNS REQUIRED AND 3) PAYMENT DATES 
——————— 


KQWA ratio of sales in state to total; income of $1000. or more pay- 
ether income apportioned under} able to any ; and divi- 
State Tax Comm. regulations. dends of $ or more. 

Withholding agent must deduct 5% 
of gross income over $1, 500 paid 
to non-resident unless security 
is filed by payee with Tax 
Comm. 2% to be withheld from 
salaries not over $4,000. If net 
income is less than 20% of gross 
income, withho rate is 1% 
of payments over $7, 500. 


Allocated net income 3% of taxable net income derived 
income less allow: deduc- from y situated and busi- 
tions). ness within state. 

Direct allocation, or deduction Information returns March 1 on 
on allocation income follow- fixed or determinable income of 
ing situs of property and gains $600 to residents. 
or losses from capita) assets No withholding. 
where located; remainder of 
income on allocation based on 
ratio of , business 
costs sales in state to 
total. 


Allocated net income (federal 
income less additional 
allowable deductions). Situs 
of property; remainder in ratio 
of value of tangible property, 
payroll in state and sales 
within state to total le 
property, payroll and : 
If formula produces an inequit- 
able result, Dept. may pre- 
scribe a formula or may allow mortgages and similar obliga- 
separate accounting. tions in any amount. 
Withholding required from resi- 
dents and non-residents in accord- 
ance with tables prepared by 
Department of Revenue. 


Net income, in excess of that 4% of taxable net income. 
portion of $3,000 which the Information returns Feb. 15 for 
net taxable income bears to all rent and interest; fixed or de- 
total net income, terminable income of $1,000. 

No provision for allocation for 
domestic corporations; entire 
net income taxable; but credit 
allowed for income tax paid to ° 
another state on income from Collector may require employers 
sources therein not to exceed a to withhold tax. 
proportionate part of Louisiana 
tax. Net income of foreign 
corporations is sum of net allo- 

cable income from state sources 


may be authorized by Collector. 


. State Comm.of Revenue and 


Taxation. 


. 15th day of 4th month after 


close of tax year. 

If federal return is adjusted 
amended return must be filed 
within 90 days. 


. Payable with returm or in 2 


installments, ist with return 
and 2nd within 6 months. 


. Dept. of Revenue. 
rae 
er 


fiscal year end. Separate 
returns required for affiliated 


corporations. 
. Payable with retum. 
Withholding 


returns and pay- 
ment required quarterly by last 
day of month following quarter. 
State Court of Appeals held in 
1957 that chain store taxpayer 
operating 2 stores in Kentucky 
and 2 in Tennessee should be 
permitted to report by separate 
accounting. Taxpayer had kept 
sales records separately for each 
branch. (Charles C. Parks 
Company v. Allphin et al.) 


- Collector of Revenue. 
- May 15 of 15th of Sth month 


after fiscal year. 

Foreign corporation not having 
place of business in state, returns 
due June 15 or by 15th day of 
é&h month after close of fiscal 


ar. 
° Selene thes wit tem ce mey 


be made in 3 installments due 
3 and 6 months after due date 
of return. 
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STATE TAXATION ON 


but not in the case of unitary 
business. Otherwise 3 factor 
formula of property; payroll; 
and sales in and out of state. 
Comms. may vary method and 
formula. 


Tax is based on: 

2) Allocated net income (gross 
income less deductions al- 
lowable by Federal Revenue 
Act other than losses sus- 
tained in other years and 
other than dividends, and 

b) Corporate excess is value of 
capital stock after deduc- 
tion of specified assets 
otherwise taxed. For for- 
Se re 
value of capital stock after 
deduction of specified assets 
to total assets. 

Apportionment of income deri 


in state determined by situs of 


property and ratio of tangible 
property value, wages and 


sales in state to total. Commr. 


may authorize other methods. 


Other method of allocation may 
be permitted by Commr. of 
Taxation. 


Allocated net income (gross 
income less allowable 


deductions). 

Income taxable in state deter- 
mined under formulas pre- 
scribed by Tax Commr. with 
approval of Governor. 


(Cont'd) 


INTERSTATE COMMERCE, 


RATE OF TAX & INFORMATION 
RETURNS REQUIRED 


5% of taxable net income. Do- 
mestic corporations allowed 
credit for franchise payments 
over $25. 
Information returns due by Jan. 31 
on payments of $800 if single; 
$1600 if married, or more, not 
ee eee ae oP 
in interest and 


Withholding is required for resi- 


dents and non-residents in accord- 


ance with tables prepared by 


non-residents who live in a state 
which gives a reciprocal exemp- 
tion to Maryland residents. 


5-1/2% plus 23% surtax through 
1959. Basic rate after 1959 
2-1/2% of taxable net income 
plus higher of $5 per $1,000 of 
taxable corporate excess or $5 
per $1,000 of tangible property 
situated in state and not subject 
to local taxation. Minimum 
tax 1/20% of fair value of tax- 
able capital stock of domestic 
corporation or proration of value 
of capital stock based on ratio 
of assets in state to total assets. 


are 
mum tax 1/ of gross re- 
ceipts of business done in state. 
Information returns March 1 on 
same basis required by Federal 
» over $600 in fixed 
or determinable income and all 
amounts in interest and divi- 
dends. No withholding. 


6% of taxable net income; 6. 3% 
for tax years beginning before 
Jamary 1, 1959; minimum 
$10, and additional tax of 1% 
for taxable years to 1958. 





1959 


1) ADMINISTRATION, 2) RETURN 


AND 3) PAYMENT DATES 


SL 


1. State Compt. 
2. April 15 or 15th of 4th month 


3. 


after close of fiscal year. 

Payable with retum. 

Withholding return and payment 
due by last day of month fol- 
lowing calendar quarter. 
Annual summary statement to 
be given to employees by Jan. 
31 and a copy sent to Comp- 
troller within 15 days. 


. Commr. of Corporations and 
Taxation. 
. By 15th of 3rd month after close 


of taxable or fiscal year. If 

foreign corporation uses other 

than statutory method of report- 
» Teports due by 10th day of 
month after taxable year 


close. 

Corporations filing consolidated 
returns may, at their option, be 
assessed on combined net in- 
come. 


. Tax in full with rem. 
. If amount reported to Federal 


Government varies, report must 
be made to state within 1 year 
after notice of final determina- 
tion with 6% interest from June 
20 of year of assessment. 


. Commr. of Taxation. 
- March 15 or 15th of 3rd month 


after fiscal year end. 
Affiliated corporation may be 
permitted to file cqgsolidated 
returns 


. With retum, but may be made 


in 2 installments, first with 
teturn and second in 3 months. 
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to June 30, 1958 subject to re- 
duction if receipts so warrant. 
Information returns due on salaries, 


ment with retum and 3, 6 and 
9 months thereafter. 





to individuals and $100 or more 
in other payments. 

No provisions for withholding tax 
at source. 































Allocated net income. De- 
ductions must equal amount 
permitted in federal return. 

Income allocation determined 
by separate accounting or by 
multiplying net income by 
fraction resulting from addi- 
tion of gross sales in state to 
1/2 gross sales partly within 
and partly without state and 
dividing by total sales every- 
where. 

Other accounting method may 

be permitted. 








2% of taxable net income. 
Information returns on March 1 on 
wages, rent, salaries and interest 
of $1, 200 if single, $2, 400 if 
married; dividends $100 or more. 
No withholding. 













. Director of Revenue 

2. Calendar year returns April 15, 
fiscal year returns within 105 
days after close. 

3. Payable with return. 

Credit allowed to stockholder in 

amount of dividends or net earn- 

ings upon which corporate tax 

was paid multiplied by corporate 

tax rate. 






































Allocated net income (gross 
income less allowable deduc- 
tions) 

If income from sources within 
state cannot be segregated, 
allocation is made under regu- 
lations of State Board of 
Equalization based on sales, 
property, payroll and other 
applicable factors. 

Separate accounting to be per- 

mitted if income can be 

segregated 


5% of taxable net income, mini- 
mum $10. 

Information returns due by April 
15, om payments including sala- 
ries of $500 or more except in- 
terest coupons payable to bearer; 
interest and dividends $500. 

Withholding required from resi- 
dents and non-residents. 

Withholding tables issued by Board 
of Equalization. 


. State Board of Equalization 

2. March 31 or by last day of 3rd 
month after close of fiscal 
year. Affiliated corporations 
meg be required or permitted 
to consolidated returns. 

3. Payable June 15 or 15th day of 
6th month following fiscal year 



























Returns and payment due quar- 
terly by last day of month fol- 
lowing calendar quarter. If 
arterly tax withheld is less 
= $10, anmua! retum only 
required by Feb. 15. Annual 
summary statements must be 
made to State Board of Equali- 
zation and given to employees 
by Feb. 15. 



























































Net income (gross income less 
allowable deductions). 
Allocation and separate account 
if records show income from 
business done and property lo- 
cated in state. Alternate 
method of allocation may be 
submitted by Taxpayer if 
method of Commr. of Reve- 
nue is inequitable. 


. Bureau of Reveme. 

2. 15 or 15th of 3rd month 

er close of fiscal year. 

3. Payable quarterly in install- 
ments with retum and on 15th 
of 3rd, 6th and 9th month 

after filing of return. 


2% of taxable net income. 
Information returns on April 1 on 
income of $1,000 up, paid to 

any resident taxpayer; other 
payments to residents and non- 
residents $100 up. 

No withholding. 



















Allocated net income; total 
net income from all sources. 

No deduction for: 

a) In discretion of Tax Comm., 

any amount attributable as a 

carrying charge or otherwise 














Greater of: 
a) 5-1/2% of net income; or 

b) 1 mill per $1. of allocated 
portion of business or invested 
capital allocated to state; or 


- Tax Commission. 

2. May 15 or within 3-1/2 months 
after close of fiscal year. Tax 
Comm. may permit or require 
consolidated returns by affiliated 







corporations . 
(Cont'd) 








STATE TAXATION ON 


Mea 2) RETURN 
BASIS OF TAX ASSESSMENT AND ON AND 3) PAYNE DATES | 


¢) S-1/2% of 30% of entire net in- 


to subsidiary capital or to in- 
come gains or losses from 
subsidiary capital. 

b) Federal income tax. 

c) Losses sustained in other tax 


years. 
d) 90% of interest over $1, 000. 
on indebtedness to stock- 


capital 
recipient bears to total assets. ) 
Allocation - Based on situs of 
Principal place of business as 
to interest from intangibles not 
connected with business; divi- 
dends, gains and losses from 
sale of corporate stocks, royal- 
ties and similar income, rents, 
investment income not related 
to business; balance by a 3 
factor formula, sales, payroll, 


Property. 
Deductions allowed domestic 
corporations on out-of-state in- 


INTERSTATE COMMERCE, 


6% of taxable net income. 

Information returns April 15, on 
pa of fixed or determin- 
able income made to any tax- 
Payer above exemptions. 

No withholding. 





1959 


3. 2 Stein enh lenendliiadim | semi-annually, mini- 
mum installment, $25; ist in- 


stallment with return; 2nd Dec. 


1 or 8 months after fiscal year. 

. Taxpayers must notify Comm. 
within 90 days of change made 
in federal net income reported. 
Additional payment to accom- 
Pany report. 





| 





ee — — 





STATE TAXATION ON 


sources in state and capital 
-_ oe a im state are 


eenaitin amet 
property and sales in state to 


Allocated net income (gross 
income less allowable deduc- 
tions). 

Situs of property. 

Allocstion of of other income 
based on ratio of average in- 
vestment, cost of operation 
and revenue in state to totals. 

Credit allowed for dividends re- 
ceived from corporation of at 
least 5% of income subject to 


Tax Commr. may require segre- 
apportionment or 


yation, 

other methods. Tax- 
payer may submit an alternate 
method. 


Property are 

allocated to state where prop- 

erty sutuated; other net income 

apportioned on basis of: 

a) tangible property, 

b) wages and salaries, and 

c) See aene 

total property, wages and 

salaries and gross receipts. 
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RATE OF TAX & INFORMATION 


Information returns due by Feb. 1s 
on payments of $1, or more 
snes te cay tanpuyen, @viieads 
of $100 or more to residents 


Retums powentingg Ae gehen for all 


bonds and corporate altenion. 
No withholding. 


6% of taxable net income. 
Minimum tax $10. 


ceeiente & Seuenh eo Sten. 

mine exemption. Returns and 
popnes age) by he Gay 
Jan., April, July and 


Taxable net income, m meee 


oes nee calen- 
or fiscal 6% through 
1959; thereaher ' 3x. No per- 
sonal income tax levied by state. 


Withholding on city income taxes. 


1) ADMINISTRATION — 


» Commissioner. 
A 15 or 15th of 4th month 
close of fiscal year. Affil- 
quired cade” 
or to file 
consolidated returns 
. If tax is over $100, payable to 


. State Tax Commission. 

- March 15 or 15th of 3rd month 
after close of fiscal year. 

. Payable quarterly tg 
15th day of 3rd, 6th, 9th and 
12th month after close of tax- 
able year. 


- Department of 
April 15 or within 


e. 

30 days after 
on is due. Tenta- 

tive return must be filed by 

April 30 or 4 months after fiscal 
year close, listing either net 
income received in preceding 
fiscal or calendar year or net 
income in first 3 months. 


. Payable 1/2 with return and 1/2 


payments must be 3% of net in- 
come of preceding calendar or 
fiscal year; or 12% upon net in- 
come of first 3 months of cur- 
rent calendar or fiscal year. 
Remainder is due with corpora- 
tion annual report. 
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RATE OF TAX 6 INFORMATION 
BASIS OF TAX ASSESSMENT RETURNS REQUIRED 





1) ADMINISTRATION, 2) RETURN 
‘AND 3) PAYMENT DA ) 


After 1959 - 2-1/2% of net in- 
come of preceding year or 10% 
of net income of first 3 months 
of calendar or fiscal year. 



























. Tax Administrator. 

2. May 1 or ist day of Sth month 
after fiscal year end. Affiliated 

tions of fiscal years ae corporations may file consoli- 
calendar year; 4% after 1 dated returns. 

b) tax om corporate excess at end| 3. Tax payment with retum. Re- 
of tax year computed at 40¢ tums and payments for unincor- 
per $100. porated business tax, Feb. 15. 

Corporate excess tax based on 

value of capital stock and in- 

, unpaid dividends, 
salaries, bonuses, tax reserves, 


etc. 

Unincorporated business tax on 
retailers and taxpayers whose 
gross receipts exceed $30,000 
($10, 000 until Jan. 1, 1955), $2 
per $1,000 of annual receipts 
(wholesalers, $1 per $1,000) 
after exemption of $5,000. 















RHODE ISLAND | Allocated net income with ad- 
justments. Apportionment on 
allocation fraction based on 
average net book value of 
property, wages and sales with- 


a) 5% of taxable net income 
through 1958 and those por- 











































Greater of: - Tax Commissioner. 
5% of taxable net income but not | 2. 15th of 3rd month after close of 
less than 3% of entire net income preceding tax year. Consoli- 
plus compensation paid to affi- dated returns may be permitted. 
cers and to any stockholder earn- | 3. Due with return if over $25; 

































Allocation for foreign corpora- 








tions based on ratio of tangi- more than 5% of issued capi- may be paid quarterly, Ist pay- 
ble and sales in state tal stock less $6,000 and any ment with return and others on 
to - Gain or loss from deficit reported for year. 15th of 3rd, 6th and 9th months 
sales of real property in state Information returns March 15, on after. 





payments of $1,000 or more to 


any person. 
No withholding, but Tax Commis- 
sioner may require withholding 
up to 25% of wages for delinquent 


allocated to state. 













. eae and 


2. enya tied buty'd or if bools 
are closed within 60 days before 
ee extension of 75 days 





3-3/4% of taxable net earnings. 
informa- 












attached to income tax returns. 
































. State Tax Commission. 
il 15 or 1Sth of 4th month 
close of fiscal year. 
Affiliated corporations may file 
consolidated return if 95% of the 
stock of each, other than parent, 
is owned by another. 


Greater of: 
4% of taxable net income or 
1/20 of 1% of fair value of tan- 

gible property in state. 
Minimum tax $10. 

Information returns may be re- 

quired by Tax Commission on 

income of $400 or more and all 
interest, mortgages and similar 
obligations. 


ue 






from sale of real or tangible 
persona! property if sutuated 









(Cont'd) 
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STATE TAXATION 


UTAH 
VERMONT 


ON 


Other net income allocated by 
average of ratio of tangible 
personal property in state to 
total; salaries in state to total; 
and sales in state to total 


Allocated net income (as de- 
fined in Federal Internal 
Revenue Code without deduc- 
tion for prior years’ losses). 

Allocation formula based on 
ratio of property, wages and 
sales in state to total. 


Allocated net income (gross 
income less allowable 
deductions). 

Allocation and separate account- 
ing or statutory formula based 
on value of property and sales 
in state to total. If result is 
inequitable, Dept. may autho- 
rize other methods. 


Allocated net income, (gross 
income less allowable de- 
ductions). 

Situs of property. Allocation 
based on separate accountings, 
except on unitary business, or 
statutory formula based on 
ratio of property owned and 
used in business, operating 
costs, and sales in state to 
total. 


INTERSTATE COMMERCE, 


RATE OF TAX & INFORMATION 
STATE BASIS OF TAX ASSESSMENT RETURNS REQUIRED 


Withholding at 7% of amount with- 
held under federal income tax 
law required on wages and sala- 


ties of non-residents. Returns and 


payment quarterly by last day of 
April, July, October, and Jan- 
uary; and summary information 
return by January 31. 


5% of taxable net income; subject 
to reduction if sufficient surplus 
in genera] fund; minimum $25. 

Information returns Feb. 15 on 
—— of $600 up; dividends, 
$100 up; all interest. 

Withholding required from resi- 
dents and non-residents on. 90% 
of wages over personal exemp- 
tions: 2% on ist $1,000, 4% on 
next $2,000, 6% on next $2,000, 
and 7-1/2% on excess over 
$5,000. Withholding tables 
furnished by Commissioner of 
Taxes. 


5% of taxable net income. 

In any year in which revenme ex- 
ceeds budget by 10% or more, 
credit may be allowed on sur- 
plus over 5%. 

Information returns Feb. 15 on 
payment $500 up, dividends of 
$100 or more. May be required 
on all interest and other pay- 
ments. In practice $600 must 


Successive $1,000 of taxable net 
income: 2%, 2-1/2%, 3%, 4%, 
5%, and 6%; over $6,000, 7%. 

Information returns due by March 
15, on transfers of capital stock 
by or to residents; on wage pay- 
ments of $600, dividends, rents, 
royalties of $100 or more. 

To obtain deduction corporation 
must report all employees and 
officers receiving $800.00 or 
more. 

Corporations must file returns by 
March 15 on transfers of stock 
by or to residents. 

No withholding. 
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1) ADMINISTRATION, 2)RETURN 
AND 3) PAYMENT DATES 


3. Due with return; may be paid 


quarterly, on 15th of April, 
June, Sept. and Dec. ; or if on 
fiscal basis, 3-1/2, S-1/2, 
8-1/2 and 11-1/2 months after 
close of year. 


- Commissioner of Taxes. 
. By 15th day of Sth month fol- 


lowing preceding taxable 


pe. 
. Payable with return. 


Withholding returns and pay- 
Peanp apes! by Jan. 31, 
April 30, July 31 and Oct. 
31. 


. State Treasury. 
. April 15 or 15th of 4th month 


after close of fiscal year. 
Consolidated retum may be 
filed by affiliated corporations 
if at least 80% of voting stock 
is owned by same interest. 


. Payable within 30 days after 


notice by State Treasurer, but 
not before June 1; profits on 
installment sales may be re- 
ported on installment basis if 
initial payments under 30%. 


. Dept. of Taxation. 
. March 15 or 15th day of 3rd 


month after close of fiscal year. 


. Payable in 2 installments, if 


over $20, Ist with retum, 2nd 
by Aug. 1; if on a fiscal year 
basis, ist with return, 2nd by 
ist day of 8th month after fiscal 
year close. 

Minimum first payment 1/3 of 
tax or at least $20. 
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Appenpix VII 


LETTER FRoM R. B. HEINEY, NATIONAL CANNERS ASSOCIATION 


WASHINGTON, D.C., April 6, 1959. 
Hon. JOHN J. SPARKMAN, 
Chairman, Senate Select Commitee on Small Business, 
U.S. Senate, Washington, D.C. 


DeAR SENATOR SPARKMAN: The National Canners Association requests that 
this letter be considered a part of the record of the hearing you have scheduled 
by the Senate Small Business Committee for April 8 with reference to the appli- 
cation of State income taxes to the profits earned by out-of-State businesses on 
operations in a State. Your action in promptly taking notice of the problem 
presented by the recent Supreme Court decisions in the Northwestern States 
Portland Cement case and the Stockham Valves and Fittings case is very much 
appreciated. 

Practically all canned foods are produced by companies engaged in inter- 
state commerce but there is no fixed pattern governing the commercial transac- 
tions of the industry. The businesses that make up the industry are corpo- 
rations, cooperatives, partnerships, and individual proprietorships. Sales are 
handled by brokers, through wholesale concerns, by company sales forces, and 
by combinations of these methods. The food canning business is highly com- 
petitive as can be attested by its very low profit position among the other major 
manufacturing and distributing industries. There exists no opportunity for 
it to absorb the added costs inherent in new and differing taxing procedures. 
It is quite possible that the cost of paying multiple State income taxes would 
far exceed the amount of the taxes paid. Price increases made necessary might 
more than offset the benefits derived from the tax revenues. 

We suggest that your committee, or some appropriate executive agency, fully 
investigate the problems of State taxation on income earned by out-of-State 
companies and that action be taken toward the end that the freedom of the 
States is maintained in exercising their taxing powers without undue burdens 
being placed thereby or interstate commerce. 

We stand ready to cooperate in this effort. 

Very truly yours, 
R. B. HEINEY. 


Apprenpix VIII 


TELEGRAM FROM PHILIP J. POTTER, PRESIDENT, SMALLER BUSINESS ASSOCIATION 
OF NEW ENGLAND 


Boston, Mass., April 7, 1959. 
Hon. JOHN J. SPARKMAN, 
Chairman, Senate Select Small Committee, Washington, D.C. 


The Smaller Business Association of New England wishes to record itself 
in the matter of the Supreme Court decision allowing States to tax income of 
out-of-State corporations now in hearing before your committee. It seems to 
us that this decision bears especially heavily on small businesses not only 
because of the heavy taxes which may be involved, including probably some 
duplication of taxation of the same income, but especially because of the enorm- 
ous amount of paperwork which will be incurred if all States take advantage 
of this decision. At the very least it seems to us that this should be a uniform 
policy for all States to follow. At best we urge correction of the situation by 
legislation if constitutional. Anything that your committee can do to ameliorate 
this situation will earn it the grateful thanks of every small enterpriser in the 
country. 

SMALLER BUSINESS ASOCIATION OF NEW ENGLAND. 
PHILIP J. PortTer, President. 
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RepLty TO Mr. Potter From WALTER B. STULTS, STAFF DIRECTOR, SENATE SMALL 
BUSINESS COMMITTEE 
U.S. SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 


April 10, 1959. 
Mr. Puitie J. POTTER, 


President, Smaller Business Association of New England, Boston, Mass. 


DeaR Mr. Potter: On behalf of Senator Sparkman and the Senate Small 
Business Committee, I wish to thank you for your telegram of April 7, indicating 
the position of the Smaller Business Association of New England on State 
taxation of interstate business income. 

As you know, the committee held its first day of hearings on the subject on 
April 8 and received much valuable testimony. I am taking the liberty of includ- 
ing your wire as a part of the record of that hearing. 

The committee has not yet decided whether it will hold hearings in the field on 
this important subject. If it does, I shall certainly call on you for testimony if 
we head toward New England. 

Best wishes. 

Sincerely yours, 
WALTER B. Stu tts, Staff Director. 


Appenpix IX 


LETTER FrRoM LAMBERT H. MILLER, GENERAL COUNSEL, NATIONAL ASSOCIATION 
OF MANUFACTURERS, WITH ACCOMPANYING AMICUS CURIAE BRIEF FILED IN 
THE SUPREME COURT IN THE MATTER OF WILLIAMS V. STOCKHAM VALVES & 
FittinGs, INc. 

NATIONAL ASSOCIATION OF MANUFACTURERS, 


Washington, D.C., April 3, 1959. 
Hon. JOHN J. SPARKMAN, 


Chairman, Senate Select Committee on Small Business, 
Washington, D.C. 


Deak SENATOR SPARKMAN: We have noted with interest your anouncement, 
dated March 31, 1959, that the Senate Small Business Committee will conduct 
a hearing in Washington on April 8, 1959, to study the impact of the recent 
Supreme Court decisions on State taxation of interstate commerce. In view of 
the rather short notice of the opening of these hearings, it will not be possible 
for us to request time for a witness to appear on behalf of the association. 

As you may know, a large percentage of our member companies are small busi- 
nesses as that term is generally understood. In fact, 28 percent of the associa- 
tion’s members employ 50 or fewer persons, 46.5 percent employ 100 or less, and 
83 percent have 500 or fewer employees. You will, therefore, understand, I am 
sure, our interest in the matter your committee is studying. 

In view of the foregoing, I am sending you herewith copy of our amicus curiae 
brief filed in the Supreme Court in the matter of Williams v. Stockham Valves € 
Fittings, Inc. Also enclosed is an economic survey which was submitted to the 
Supreme Court in the Stockham Valves case as a supplemental brief. This sur- 
vey was conducted by Professor Emeritus Paul Studenski of New York University 
and contains some revealing data as to the economic impact of this problem. 

If consistent, and as an indication of our interest in this matter, I should like 
to request, on behalf of the National Association of Manufacturers, that these 
two documents be incorporated in the records of this hearing. 

Very truly yours, 
LAMBERT H. MILLER, 
; General Counsel. 
(Reprint of material referred to follows on p. 183.) 
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No. 33 





IN THE 


Supreme Court of the United States 


OcToBER TERM, 1958 





T. V. WILLIAMS as State Revenue Commissioner, 


Petitioner, 

Vv. 
STOCKHAM VALVES AND Firrinas, INc., 
Respondent. 





On Writ of Certiorari to the 
Supreme Court of Georgia 





BRIEF OF 
THE NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, AS AMICUS 
| CURIAE, IN SUPPORT OF THE RESPONDENT 


NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, 


By Lampert H. MILLER, 
General Counsel 


Harvey M. Crow, 

Associate General Counsel 
ALAN M. Nepry, 

Assistant Counsel 


918 - 16th Street, N. W. 
Washington 6, D. C. 





Press oF Byron S. ApaMs, WASHINGTON, D. C. 
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IN THE 
Supreme Court of the United States 


OcToBER TERM, 1958 


——_—______~ 


No. 33 


ne 


T. V. WiLLiAMs as State Revenue Commissioner, 
Petitioner, 
Vv. 


STocKHAM VALVES AND Firttnes, INc., 
Respondent. 





On Writ of Certiorari to the 
Supreme Court of Georgia 





BRIEF OF 


THE NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, AS AMICUS 
CURIAE, IN SUPPORT OF THE RESPONDENT 


With the written consent of the parties hereto, the 
National Association of Manufacturers of the United 
States of America respectfully submits this brief as 
amicus curiae in support of the Respondent, Stockham 
Valves and Fittings, Inc. 
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INTRODUCTORY STATEMENT 


The National Association of Manufacturers is a non- 
profit voluntary business league organized as a member- 
ship corporation under the laws of the State of New 
York. The Association is composed of more than 21,000 
manufacturing concerns, including corporations, part- 
nerships, sole proprietorships and other forms of busi- 
ness enterprises, located throughout the United States 
and its territories. Most of these enterprises engage in 
interstate commercial activities to some degree and use 
varying forms of sales techniques and marketing 
methods in the distribution of their products. 


This case, as presented, as well as the related issues 
- before the Court in other pending cases, may well affect 
virtually all business enterprises engaged in interstate 
commerce activities in connection with the marketing 
of their products. Thus, a significant segment of the 
manufacturing community has a vital interest in the 
issues before the Court in the instant case and com- 
panion pending matters. 
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QUESTIONS PRESENTED 


The questions presented by this case are whether 
the State of Georgia may levy its general net income 
tax on the interstate selling activities.of the Respond- 
ent taxpayer without violating the protection under 
the Constitution afforded by the commerce clause and 
the due process clause. 


STATEMENT OF CASE AND RULING BELOW 
This case does not turn on questions of fact since 
the facts have been stipulated by the parties. There- 
fore, the basic issues for decision by the Court are 
purely ones of law. 
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The sales and distribution methods employed by the 
taxpayer here are similar to such methods as used by 
many other business firms engaged in interstate com- 
merce. The taxpayer here merely maintained a small 
sales office in Atlanta, Georgia, which serviced a terri- 
tory of five southern states. A sales representative 
spent about one-third of his business time in Georgia, 
serving the other states in his assigned territory the 
balance of the time. The Atlanta office served as head- 
quarters for this sales territory and a full-time secre- 
tary was in this office. 


As noted in the stipulation of facts, the sales repre- 
sentative had no authority to accept orders, receive 
payment, pass on credit or contract on behalf of his 
employer. The function of this salesman in Georgia, 
and elsewhere, was merely to solicit orders, promote 
good will for his employer’s products and seek out 
possible new customers for such products. All goods 
sold to customers in Georgia were shipped by carrier 
free on board a warehoue or plant of the taxpayer, 
all of which were physically located outside of the 
geographical limits of the State of Georgia. The cor- 
poration here had not qualified as a foreign cor- 
poration to do business in the state. 


Respondent, contending that the Georgia appor- 
tioned, corporate net income tax was unconstitu- 
tional under the commerce clause and due process 
clause of the federal Constitution, filed suit for the 
recovery of taxes paid to the state for the tax 
years 1952, 1954 and 1955. The Superior Court 
of Fulton County, Georgia, on July 19, 1957, sus- 
tained the taxes as assessed and found that the tax 
statute ‘‘did not constitute a burden on interstate com- 
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merce nor were they levied or collected in violation of 
Due Process under the Federal Constitution.’’ An ap- 
peal was taken from this trial court order directly to 
the Supreme Court of Georgia, which Court reversed 
the trial court on November 8, 1957. The State of 
Georgia petitioned this Court for a Writ of Certiorari, 
The Petition for a Writ of Certiorari to the Supreme 
Court of Georgia was granted by this Court on March, 
17, 1958 (2 L. ed. 2d 585). 


In deciding the Constitutional questions under the 
agreed facts of this case a basic element is the 
interstate nature of the activities of this taxpayer in 
Georgia. This element would appear to be resolved as 
a matter of law by the following statement of the 
Supreme Court of Georgia in its opinion below (213 
Ga. 713, 101 S.E. 2d 197): 


‘‘From the foregoing statement of facts it appears 
without dispute that the plaintiff was engaged ea- 
clusively in interstate commerce imsofar as its ac- 
twities in Georgia are concerned.’’ (Emphasis 
added) 
ARGUMENT 
L THE COMMERCE CLAUSE OF THE CONSTITUTION OF THE 
UNITED STATES PROHIBITS THE STATES FROM TAXING 
INTERSTATE COMMERCE. THE ACTIVITIES OF THIS TAX- 
PAYER IN GEORGIA WERE EXCLUSIVELY IN INTERSTATE 
COMMERCE AND THUS THE GEORGIA NET INCOME TAX 
IS UNCONSTITUTIONAL. 


A. Power to Tax Commerce 


The problem of defining the power of the states to 
levy taxes which may collide with powers delegated to 
the Congress by the commerce clause of the federal 
Constitution (Art. I, Sec. 8, Cl. 3) has generated a 
multitude of decisions by this Court. The Petitioner 
and the Respondent have each filed briefs reviewing 
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these decisions which have been referred to as ‘‘the 
tangled underbrush of past eases.’ We do not believe, 
therefore, that we can aid the Court by presenting our 
own review of those cases. 


We recognize that accommodating the taxing power 
of sovereign states with the powers delegated exclu- 
sively to the Congress often presents problems of great 
legal and economic difficulty. Nevertheless, identify- 
ing the basic questions presented here is simple; on 
the facts of this case, resolving such issues is equally 
simple. 


We believe that the constitutional principle con- 
trolling this case is well stated in the Spector Motor 


case (footnote 1). In that case this Court made clear 
(p. 608) : 


1. That the states, in ratifying the Constitution, 
‘‘have divided their taxing power between the Federal 
Government and themselves.”’ 


2. That the states delegated to the United States 
“the exclusive power to tax the privilege to engage in 
interstate commerce’’. 


3. That, despite the great reach of the reserved tax- 
ing power of a state, ‘‘the constitutional separation 
of the federal and state powers makes it essential that 
no state be permitted to exercise, without authority 
from Congress, those functions which it has delegated 
exclusively to Congress.’” (Emphasis added) 





1 Dissent, Spector Motor Service v. O’Connor, 340 U.S. 602, 612, 
95 L. ed. 573 (1951). 


2‘“Taxing power is inherent in sovereign states, yet the states 
of the United States have divided their taxing power between 
the Federal Government and themselves. They delegated to the 
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The Court, in the Spector case, thus outlined in 
broad, yet sound, terms the powers and reservations 
of powers in this field of taxation. 


While the Congress has many times broadly invoked 
its power to ‘‘regulate commerce’’ among the several 
States, it has not seen fit to do so in this area of tax- 
ation. Neither has it authorized the States to exercise 
the taxing functions ‘‘delegated exclusively to Con- 
gress.’’ (See U.S. Const., Art. I, Sec. 8, Cl. 3) 


The absence of Congressional expression has, there- 
fore, necessitated judicial application of constitutional 
principles to interstate commercial activities as affected 
or touched on by a specific state statute which pur- 
ports to invoke the inherent taxing power of the state. 
The Court below, in construing its state’s net income 
tax statute, held (1) that Respondent was ‘‘engaged 
exclusively in interstate commerce insofar as its activ- 
ities in Georgia are concerned,”’ and (2) that, as ap- 
plied to Respondent’s activities, the state statute vio- 
lated the Commerce Clause of the U. 8S. Constitution. 
We contend that the Georgia Supreme Court applied 
the proper constitutional principles in reaching its de- 
cision and that, on the basis of the Commerce Clause 
alone, Georgia did not have the right or constitutional 
power to levy the tax in question in this ease. 


United States the exclusive power to tax the privilege to engage 
in interstate commerce when they gave Congress the power ‘to 
regulate Commeree with foreign Nations, and among the several 
States...’ U. S. Const., Art I, Sec. 8, Cl. 3. While the reach 
of the reserved taxing power of a state is great, the constitutional 
separation of the federal and state powers makes it essential that 
no state be permitted to exercise, without authority from Congress, 
those functions which it has delegated exclusively to Congress.”’ 
(p. 608) 
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B. Nature and Incidence of the Tax 


In determining whether a state tax will stand con- 
stitutional challenge, this Court has said in the Spector 
ease, supra (p. 608) it is not ‘‘a matter of labels’’, but 
rather the ‘‘incidence of the tax provides the answer.”’ 
In ascertaining the ‘‘operating incidence’’ of a state 
tax, this Court looks for persuasive guidance to the 
state courts as to the nature of the tax involved. 


In the instant case, the Supreme Court of Georgia 
has construed the statute of that state and thus has 
provided this Court with a weighty answer as to the 
nature and incidence of the tax in issue. Holding that 
an income tax is in the nature of an excise tax, the 
Georgia Court stated: 


‘‘Counsel for the defendant contend that a tax on 

net income does not stand upon the same basis and 

is not the equivalent of a license, occupation, 

franchise, or privilege tax on interstate commerce ; 

but, as previously pointed out, we have held that 

an income tax 1s in the nature of am excise tax, 
..’"> (Emphasis added) 


Here then the highest tribunal of the state found 
(1) that the taxpayer is engaged exclusively in inter- 
state commerce and, (2) that the tax sought to be im- 
posed is an excise tax. Having determined these 
factors, it would follow that an excise tax, or a tax 





’The Georgia Supreme Court also noted that it had previously 
considered the incidence of the income tax by stating: 


**In Forrester v. Culpepper, 194 Ga. 744, 748 (22 S.B. 2d 
595), this court quoted with approval from Interstate Bond 
Co. v. State Revenue Com., 50 Ga. App. 744, 751 (179 S.E. 
559), the following: ‘The general view is that an income 
tax is not a property tax, but more in the nature of an 
excise tax.’ ’’ 
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in the nature of an excise tax, as applied to interstate 
commercial activities, must fall as being violative of 
the constitutional prohibition against the sole right of 
the federal government to regulate, and tax, com- 
merce.* 


Petitioner here would have the Court believe other- 
wise by the use of labels and semantics designed to be 
persuasive of the contention that a so-called net in- 
come tax is in a special category or is immune from 
the constitutional proscriptions (p. 28, Pet. Br.). We 
respectfully submit that these arguments are specious 
for they disregard the realities of the economic impact 
of the tax and its practical application in attaching to 
the flow of interstate commerce. The Supreme Court 
of Pennsylvania in a recent case’ holding the net in- 
come tax of that state unconstitutional forcefully re- 
sponded to a similar contention by noting: 


‘‘The Corporation Income Tax Law of 1951 states 
that it imposes a property tax on net income of 
certain corporations. While this declaration is 
entitled to weight, the nature of a tax depends upon 
its incidence, not upon its label. If, therefore, mn 
reality, t.e. m its practical operation and effect, the 
tax is not what it purports to be, the realities con- 
trol.’ (Emphasis added) 


The state would also advocate in support of its tax 
that it does not burden interstate commerce because 





* Respondent has extensively discussed the cases which support 
this principle. Attention is directed to the leading cases of 
Cheney Brothers Co. v. Mass., 246 U.S. 147, 62 L. ed. 632 (1918); 
Alpha Portland Cement Co. v. Mass., 268 U.S. 203, 69 L. ed. 
916 (1925) ; Spector Motor Service v. O’Connor, supra. 


5Commonwealth of Pennsylvania v. Eastman Kodak Co., 385 
Pa. 607, 124 A. 2d 100, cert. denied, 352 U.S. 952 (1956). 
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it is non-discriminatory, i.e. that ‘‘. . . it applies with- 
out discrimination to non-residents and foreign 
corporations as well as residents and domestic cor- 
porations ...’’ (p. 28, Pet. Br.). Such argument is 
not new nor has it acquired a new luster because of 
reiteration. This Court has met such contentions pre- 
viously and in Freeman v. Hewitt, 329 U.S. 249, 91 L. 
ed. 265 (1946), Mr. Justice Frankfurter noted that the 
commerce clause was more than an authorization to 
Congress to protect and encourage commerce, it also 
created an area of trade free from interference by 
the states. It was also stated (p. 252): 


‘*A State is also precluded from taking any action 
which may fairly be deemed to have the effect of 
impeding the free flow of trade between States. It 
is immaterial that local commerce is subjected to a 
similar encumbrance. It may commend itself to 
a State to encourage a pastoral instead of an in- 
dustrial society. That is its concern and privilege. 
But to compare a State’s treatment of its local 
trade with the exertion of its authority against 
commerce in the national domain is to compare 
imcomparables.’’ (Emphasis added) 


This opinion then continues by responding to the non- 
discrimination argument by noting (p. 254): 


‘‘Tt has been suggested that such a tax is valid 
when a similar tax is placed on local trade, and a 
specious appearance of fairness.is sought to be im- 
parted by the argument that interstate commerce 
should not be favored at the expense of local trade. 
So to argue is to disregard the life of the Com- 
merce Clause. Of course a State is not required to 
give active advantage to interstate trade. But 
it cannot aim to control that trade even though it 
desires to control its own. It cannot justify 
what amounts to a levy upon the very process 
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of commerce across State lines by pointing to 
a similar hobble on its local trade. It is true 
that the existence of a tax on its local com- 
merce detracts from the deterrent effect of a 
tax on interstate commerce to the extent that it 
removes the temptation to sell the goods locally. 
But the fact of such a tax, in any event, puts im- 
pediments upon the currents of commerce across 
the State line, while the aim of the Commerce 
Clause was precisely to prevent States from ea- 
acting toll from those engaged in national com- 
merce.’’ (Emphasis added) 


We have quoted extensively from this opinion to 
point up that notwithstanding the claims of non-dis- 
crimination, the ‘‘realities’’ of the tax at hand are 
such that it exacts a toll from those engaged in national 
commerce and thereby blocks and impedes such com- 
merece. Such impediment arises out of the actual eco- 
nomic thrust of such a tax. 


The Petitioner also seeks to justify the tax by noting 
that “‘it is a substantial source of revenue and means 
of distributing the costs of state government”’ (p. 28, 
Pet. Br.). We recognize the needs and desires of 
the sovereign states to raise revenues sufficient to per- 
form essential functions of government. Yet need for 
revenue can hardly justify an unconstitutional exer- 
cise of the taxing power. The means and methods 
employed here have been found, we believe correctly, 
by the Supreme Court of Georgia to trespass upon 
a power delegated exclusively to the United States 
which has not authorized the states to act. We believe 
therefore that the commeree clause, standing alone, pre- 
vents Georgia from enforcing its income tax statute in 
the instant case. 
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C. Multiple Burden Imposed on Interstate 

Commercial Activities by Net Income Tax 

Statutes of the Type Herein Involved 

While we believe this case can and should be disposed 
of on the basis of the power to regulate commerce dele- 
gated exclusively to the Congress of the United States, 
we feel we must also suggest for consideration 
by the Court certain economic factors touched on by 
Petitioners. 


As we have earlier indicated, the arguments of Peti- 
tioner are specious because they disregard the economic 
realities of the tax here sought to be upheld insofar 
as it relates to commercial activities in the stream of 
interstate commerce. One of the ‘‘realities’’ that must 
be considered in evaluating the constitutional validity 
of such taxes as are here involved is their broad eco- 
nomic impact. We submit that effectively to dispose 
of the issues at hand, the Court must look not only 
to the facts and posture of the instant case, but also 
consider the actual economic burdens that imposition 
of such taxes creates for those businesses engaged ex- 
clusively in interstate commerce. 


One important aspect of this economic impact is the 
substantial administrative cost of record-keeping in 
order to comply with the income tax requirements 
under the present status of the law. Extending the 
taxing power of the states as advocated here by the 
Petitioner would soon create an intolerable and highly 
expensive problem of compliance. If the contentions 
of the Petitioner are upheld, it can be expected that 
many other, if not all, of the states would quickly re- 
vise their tax laws to embody this concept. However, 
as is noted below, there would be no uniformity or 
consistency in the formulas or mechanics of the taxes 
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so adopted. Such lack of uniformity and consistency 
would serve to compound the administrative problems 
and economic thrust of such taxes. 


Another impact of such a tax to do with the actual 
effect such taxes have in burdening interstate business, 
The factors of such a tax impeding the flow of com- 
merce can best be illustrated by specific illustrations, 


Admittedly, the full scope and impact of this prob- 
lem is presently an unknown quantity and thus any 
illustrative or statistical examples can only be cur- 
rently based on limited samplings. Such samplings 
are, however, very revealing and may be of interest to 
the Court. 


In July, 1958, the Law Department of this Associa- 
tion conducted an informal survey among the com- 
panies represented on the Association’s Committee on 
Taxation. This Committee is composed of executives 
and tax specialists from approximately 300 business 
firms manufacturing a variety of products and selling 
such products under a variety of distribution methods, 
The representation on this Committee is quite broad 
as it is made up of companies of all sizes, from all 
sections of the country, marketing a tremendous array 
of products so common and essential to our economy. 


The questionnaire circulated was simple—by design 
—and incorporated only three questions. The first 
question asked for gross sales during the last fiscal 
year; the second question asked ‘‘in how many states 
did your company have salesmen or did salesmen 
representing your company travel with some degree 
of regularity during your last fiscal year.’’ The third 
question requested ‘‘in how many states did your com- 
pany file tax returns measured by net income for its 
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last fiscal year.’’ The replies to this questionnaire 
were on a “‘blind”’ basis, that is to say the sender was 
not required or requested to identify his company. 


Replies were received from 178 sources, but of these 
replies 35 had to be set aside as not responsive, 
principally because the majority of such responses 
were from public utilities, banks, insurance companies, 
or other firms having a similar ‘‘special’’ status. Of 
the remaining 143 replies there were 4 that were in a 
further separate category as the companies responding 
used manufacturers’ agents, jobbers or other independ- 
ent distributors in the distribution and sales of their 
products. 


The remaining 139 replies do provide a revealing 
insight into the ‘‘realities’’ of the problem. Par- 
ticularly revealing is the prospective economic impact 
on smaller and medium-sized companies if this Court 
upholds the Constitutional validity of the so-called 
apportioned net income taxes. 


The breakdown of the data recefved is as follows: 


Companies Having Annual Sales In Excess of 
$25,000,000 


Total replies received in this group 74 
Number of states covered by salesmen 
21 or more states 65 
11— 20 states 8 
6— 10 states 
2 or less 1 
74 
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Companies paying net income taxes in 


11 or more states 47 
6—10 states 14 
o—no states 13 
v4 
Companies Having Annual Sales of $25,000,000 
or Less 
Total replies received in this group 65 
Number of states covered by salesmen 
21 or more states 37 
11 — 20 states + 
6— 10 states 10 
5 or less 14 
65 
Companies paying net income taxes in 
11 or more states 2 
6 — 10 states 10 
*5—no states oo 
65 


* A further breakdown of this category shows: 
Number of states Number of companies 
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The foregoing figures indicate that many of the 
larger companies, i.e. those with annual sales in excess 
of $25,000,000, are now paying income taxes to the 
various states. Of the 74 companies responding, over 
half—47—-were now paying such taxes in 11 or more 
states. However, of these companies many main- 
tained warehouses or stocks of goods locally, were 
qualified to do business in various states or had other 
reasons for coming within the taxing jurisdiction of 
the states involved. Moreover, of the 74 companies 
responding, 65 had salesmen covering 21 or more 
states, with a major element of this group covering all 
of the states. 


As to the smaller companies responding, that is 
those with annual sales of less than $25,000,000, 53 
companies now paid net income taxes to 5 or less 
states, 10 companies paid in 6 to 10 states and 
only 2 companies were currently paying such taxes in 
11 or more states. However, in this category there 
were 37 companies with sales personnel who covered 
more than 21 states on a regular basis. It should be 
particularly noted that of the 53 companies in the 
category involving 5 or less states, these figures show 
that 32 of such companies were now paying in only 
one state and it is reasonable to assume that of this 
group such net income taxes were being paid because 
of domicile, qualification to do business, warehousing 
or other comparable factors. Nine of the companies 
responding did not pay net income taxes in any state 
even though marketing in interstate commerce. 

What the future portends for the smaller and 
medium-sized companies if the Georgia tax is upheld 
seems to be obvious. Such companies will immediately 
be brought into the expanded orbit of paying such 
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taxes, for it is apparent that if the Georgia tax statute 
is upheld here, other taxing jurisdictions will soon 
follow a similar pattern. This observation, we might 
note, is not based on speculation, but has a sound 
basis in fact as demonstrated by the developments in 
recent years following other litigation. That is not 
to say, however, that larger companies would not be 
similarly affected for it would appear to follow that 
more and more companies would be caught up in the 
taxing activities of more and more states, with the 
resulting economic burden and impact on interstate 
commerce. 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 


The foregoing information shows, we believe, that 
even under the present uncertain status of the law, 
the ever-increasing encroachments by the various 
states pursuing the apportioned net income means of 
taxing interstate commerce has created problems of 
substantial magnitude. Presently, more and more 
states are seeking to collect such taxes because of the 
solicitation activities of salesmen whose activities are 
an integral part of the flow of commerce. If the lower 
court is overturned, these diverse, cumulative and in- 
consistent state tax exactions and reporting require- 
ments would create problems of a scope difficult pres- 
ently to demonstrate or to fully comprehend. In many 
areas of business the exactions of state taxes would 
be such as to cause serious disruptions in established 
methods of distribution and to give rise to cumulative 
eosts far out of proportion to any purported con- 
comitant benefits. 


Petitioner has also raised in its brief (pp. 52-53) 
the issue of apportionment formulas and rather 
quickly passes over a further serious practical aspect 
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of the problem. The State notes that while it is 
logically impossible to have the same income taxed 
twice, practically ‘‘it could happen’’. We point out 
to the Court that taxation of over 100% of net income 
not only ‘‘could happen’’ under the varying and 
diverse apportionment formulas in present use—it 
does happen—with the prospects for alleviation 
through a uniformity of formulas most unlikely. 


While recognizing that this Court has expressed 
itself on the use of non-discriminatory apportionment 
formulas,° the rationale of these expressions and cases 
is no doubt limited to discriminations within a given 
state and not the impact of the whole range of state 
taxes and the total effect on interstate business. It is 
the totality of the impact of such taxes that we 
respectfully urge this Court to consider and weigh in 
its deliberations. 


Petitioner indicates in its brief (p. 52) that ‘‘It 
may be that formula uniformity among income-taxing 
states is a desirable thing.’’ Assuming, arguendo, 
that the underlying legal and Constitutional problems 
ean be resolved, a uniform apportionment and 
allocation concept among the various states does not 
seem possible of solution as a practical matter, even 
though it presents a logical theory. 


The National Tax Association, and equally 
respected organizations,’ have endeavored for many 





STilustrative cases on this point are, Shaffer v. Carter, 252 
US. 37, 64 L. ed. 445 (1920); Underwood Typewriter Co. v. 
Chamberlin, 254 U.S. 118, 65 L. ed. 165 (1920); and Hans Rees’ 
Sons v. North Carolina, 283 U.S. 123, 75 L. ed. 879 (1931). 


‘E.g. Report of National Conference of Commissioners on 
Uniform State Laws, 82 Reports of American Bar Association, 
p. 174 (1957). 
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years to develop a workable and acceptable solution to 
the uniform apportionment problem. However, in all 
the intervening years the major obstacle to acceptance 
by the various jurisdictions was the impossibility of 
harmonizing and reconciling the divergent interests 
of consuming states and manufacturing states. One 
element of the uniform apportionment of income 
concept that arouses such controversy and non- 
uniform acceptance is the use of the sales-by- 
destination or sales-by-site-of-solicitation factor. Man- 
ufacturing states are reluctant to use this factor in 
their apportionment formulas and thus, while the: 
theory may be logical, the realities are not. Ac- 
ceptance is no closer than it was when such studies 
were initiated back in 1919. 


It has been suggested by many authorities in this 
field of taxation as well as by Petitioner in its brief 
(p. 52) that ‘‘the nature of the problem, with all of 
its complexities, suggests that any solution of this 
type [formula uniformity] ought to come from 
Congress.’’ With this observation we would agree, 
but, again, facing the practical realities of the 
situation, there appears to be a notable reluctance on 
the part of the Congress to accept the problem, let 
alone effect a workable solution. 


An illustration to document this statement is found 
in a 1953 report of the Committee on Ways and 
Means, U. S. House of Representatives® wherein that 
committee, which under the Constitution originates 
tax legislation, made the following comment on state 
tax jurisdiction (p. 46): 





8H. Rept. 2519, 82d Cong., 2d Sess., (1953) ‘‘ Coordination 
of Federal, State and Local Taxes’’. 
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‘Basically, State taxation of business income is 
much more difficult than Federal taxation since 
geographic division of income derived from 
interstate business is necessarily arbitrary to a 
certain extent. Accordingly, competing juris- 
dictional claims of the States and multiple taxa- 
tion of income derived from interstate business 
are among the most difficult problems in corporate 
income taxation. This is inherently a matter for 
coordination among the several states and not 

between the Federal Government and the States.”’ 
(Emphasis added) 


Moreover, this Congressional Committee, in the same 
report (p. 48), made the following observations which 
supports our contentions outlined above: 


‘‘Study of this problem at both the Federal and 
a State levels revealed the difficulties involved in 
developing a formula which would be acceptable 
to all States. States which would benefit from a 
specific formula might be willing to adopt the 
uniform statute while others to which the formula 
proved disadvantageous would not accept it. Yet 
multiple taxation could be prevented only if the 
umform statute were adopted universally.” 
(Emphasis added) 
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| Thus, it seems clear that notwithstanding the 
possible logic, economic as well as legal, uniform 


id === apportionment is unlikely of achievement and, more- 

id ( over, the Congress seems to be unwilling at this time 
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Il, THE DUE PROCESS CLAUSE OF AMENDMENT XIV TO THE 
CONSTITUTION PRECLUDES THE TAXING OF INTERSTATE 
COMMERCIAL ACTIVITIES. 

We believe that Petitioner in its brief (pp. 34-48) 
has either ignored or inadvertently merged two basic 
distinctions and legal issues that arise under the due 
process clause. 


STATE TAXATION ON INTERSTATE COMMERCE, 1959 





The first distinction that arises under this clause 
has to do with the jurisdiction of the courts of a state 
over a defendant and whether such person is amenable 
to the process of such state in an in personam action. 
As to this phase of the problem, it has probably been 
resolved to some degree by the recent case of McGee v. 
International Life Insurance Co., 355 U.S. 220, 2 L.ed. 
2d 223, decided by this Court on December 16, 1957. 
However, this case seems to be limited to whether a 
foreign corporation and other non-residents are 
amenable to the jurisdiction of the courts and process 
of another state where such defendant is given a 
reasonable time to appear and defend on the merits. 
In any event, whether or not Georgia met the require- 
ments of procedural due process is not at issue in the 
instant matter. 


The feature of due process protection that is at issue 
and should be so drawn is whether a state has sub- 
stantive jurisdiction over the subject matter—in this 
instance the right to levy and enforce the net income 
tax on the interstate activities of the taxpayer. 





® But ef., Hanson v. Denckla, 2 L. ed. 1283 (June 23, 1958), 
which notes legal restrictions on the personal jurisdiction of state 
courts as being ‘‘territorial limitations on the power of the respec- 
tive States.’ 
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It is mm this area that the Petitioner does not 
delineate the legal distinctions between the two con- 
cepts arising under the due process clause. For 
example, Petitioner makes extensive references to the 
language of this Court in the case of International 
Shoe Co. v. Washington, 326 U.S. 310, 90 L.ed. 95 
(1945), which purport to establish as law that the 
‘‘presence”’ of the taxpayer here was such as to make 
it subject to tax. However, examination of the Inter- 
national Shoe case reveals that the references of this 
Court to the ‘‘presence’’ of the Shoe Company and the 
‘‘nature and quality’’ of its activities in the State of 
Washington relate only to whether the company was 
amenable to the process and jurisdiction of the courts 
of that state. This Court found that the activities of 
International Shoe Company and its agents within 
that state were such that it was amenable to suit in 
Washington courts. This is an entirely different issue 
and is not present here. The issue under due process 
here is the jurisdiction to levy the tax in the first 
instance. As to that issue there is nothing in the 
International Shoe opinion to guide here since the 
type and nature of the Washington tax involved bears 
no relationship to the type, nature or incidence of the 
tax at issue in this litigation. 


We concur with the views expressed by the Georgia 
Supreme Court when it held that there was a denial 
of due process because the state sought to tax 
activities carried on outside its borders. Thereafter, 
the Court below cited the principle expressed by this 
Court in the case of Miller Brothers Co. v. Maryland, 
347 U.S. 340, 98 L.ed. 744 (1954). Reference to this 
language may again be helpful (p. 344): 
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‘“The question here is whether this vendor, by its 
acts or course of dealing, has subjected itself to 
the taxing power of Maryland or whether it has 
afforded that State a jurisdiction or power to 
ereate this collector’s liability. * * * Our 
decisions are not always clear as to the grounds 
on which a tax is supported, * * *; nor are all of 
our pronouncements during the experimental 
period of this type of taxation consistent or 
reconcilable. * * * But the course of decisions 
does reflect at least consistent adherence to one 
time-honored concept; that due process requires 
some definite link, some minimum connection, 
between a state and the person, property or 
transaction it seeks to tax. 


cx * * Certain activities or transactions carried 
on within a state, such as the use and sale of 
property, may give jurisdiction to tax whomsover 
engages therein, and the use of highways may 
subject the use to certain types of taxation. These 
cases overlap with those in which incorporation 
by a state or permission to do business there forms 
the basis for proportionate taxation of a com- 
pany, including its franchise, capital, income and 
property.’”’ (Footnotes omitted, emphasis added) 


This statement, as well as others by this Court, 
returns us to the proposition that the operating 
incidence of the tax is fundamental in determining 
liability for the tax. Depending upon the nature of 
the business of the taxpayer, the incidence of the tax 
and the factual elements, the taxing powers of a state 
may or may not be exercised. Thus, domiciliaries may 
be taxed, sales and use may be taxed, as may be the 
privilege of employing salesmen within a state. 
Nevertheless, mere solicitation, however continuous, is 
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not a sufficient contact with the taxing state to justify 
the levying of the Georgia net income tax in light of 
the prohibitions of the Fourteenth Amendment. 


CONCLUSION 


1. The interstate sales techniques and distribution 
methods of a large segment of the manufacturing 
community are essentially identical to the methods 
employed in this case by the Respondent, Stockham 
Valves and Fittings, Inc. Commercial activities of 
this character are such an integral part of the flow of 
interstate commerce that to levy state net income taxes 
on such activities violates the Commerce Clause of the 
Constitution. 


2. The multiple economic burdens that attach to 
interstate commerce under an apportioned net income 
tax block and impede commerce to an extent and 
degree that tax statutes of this type contravene the 
protections afforded business between the states under 
the Constitution. 


3. To impose apportioned net income taxes upon 
sellers engaged in interstate commercial activities, 
whose only contact with the taxing state is solicitation, 
no matter how continuous, is to violate the due process 
clause of the Fourteenth Amendment. 


For the foregoing reasons it is respectfully submitted 
that the decision of the Supreme Court of Georgia is 
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correct and should be upheld in its entirety by this 
Court. 


Respectfully submitted, 


NATIONAL ASSOCIATION OF MANUFACTURERS 
OF THE UNITED STATES OF AMERICA, 


By Lamsert H. MIL1er, 
General Counsel 


Harvey M. Crow, 
Associate General Counsel 


ALAN M. Nepry, 
Assistant Counsel 
918 - 16th Street, N. W. 
Washington 6, D. C. 
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Paul Studensk and 
Gerald J. Glasser 


According to the due process 
clause of the Constitution a state 
is permitted to tax only those per- 
sons, properties, and transactions 
that have some connection with 
it. A crucial question, of course, 
is what constitutes sufficient con- 
nection in the case of corpora- 
tions that do interstate business? 
Until recently the state corporate 
income tax has been limited to 
corporations that maintain some 
permanent establishment within 
the state. There is, however, a 
new trend emerging as several 
states have either altered or re- 
interpreted their statutes to ex- 
tend application of their corporate 
taxes to corporations which neith- 
er own nor maintain establish- 
ments within the state, but mere- 
ly solicit sales there. 

In New Threat in State Busi- 
ness Taxation authors Paul Stu- 
denski and Gerald J. Glasser 
examine these new developments 
and raise some intriguing ques- 
tions about the long-run effect of 
the new trend. The article is the 
outgrowth of a study conducted 
during the winter and spring of 
1958 under a grant made avail- 


able by a group of industries and 
trade associations. 

Paul Studenski, the director of 
the study, is Professor Emeritus 
of Economics, School of Com- 
merce, Accounts, and Finance, at 
New York University and Senior 
Fiscal Consultant to the New York 
State Special Legislative Commit- 
tee on the Revision and Simplifi- 
cation of the Constitution (the 
Rockefeller Committee). Over 
the past forty years or more he 
has served as research director or 
as fiscal consultant for many mu- 
nicipal, state, and federal commis- 
sions, including the U.S. Social 
Security Board, the U.S. Bureau 
of the Budget, and the New York 
State Commission on the Revision 
of Tax Laws. He is the author, 
with Herman E. Krooss, of Finan- 
cial History of the United States 
(New York, McGraw-Hill Book 
Company, Inc., 1952), and of a 
new book, also with Krooss, The 
Income of Nations (New York 
University Press, 1958). Gerald 
]. Glasser has written several ar- 
ticles in the field of economics and 
statistics, is active in business and 
governmental consulting, and is 
Assistant Professor of Economics 
at New York University. 

— The Editors 
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Any company that makes sales in more 


than one state faces a... 


New Threat wn 
State Business Taxation 


By Paul Studenski 
and Gerald J. Glasser 


State taxes on corporate net income have al- 
ways posed difficult legal, economic, adminis- 
trative, and accounting problems, both for the 
authorities imposing them and for the corpora- 
tions paying them. These difficulties threaten to 
become even greater if certain alterations in the 
concepts of these taxes recently introduced in 
some states are fully enforced, adopted by other 
states, and allowed by the courts to prevail. We 
refer to the application of such taxes to out-of- 
state corporations which maintain no factories, 
warehouses, stores, or other permanent estab- 
lishments in the tax-levying state, but merely 
solicit orders and ship goods to customers in it. 


Emergence of Problem 


The difficulties that have attended the appli- 
cation and administration of corporate income 
taxes stem largely from the fact that most cor- 
porations of any size operate properties, main- 
tain regular business establishments, and solicit 
orders in more than one state. It is not al- 
ways clear what portion of their income, if any, 
derives from their operations within a particular 
state. Not only is a corporation likely to be taxed 
on its net income by several states, but it may 
be taxed by a state which really has no right to 


Avurmors’ nore: This article presents the results of a 


who, in turn, arranged for Dr. Glasser to assist him in the 
work. Acknowledgment is due to the many company 
executives, state tax officials, accountants, and scholars 
who contributed factual information. 


tax it. Moreover, it may be unfairly subjected 
to a double or triple burden on the same portion 
of its net income. 

Under the due process clause of the feder- 
al constitution, a state is permitted to tax only 
those persons, properties, and transactions that 
have some connection with it. But what con- 
stitutes a sufficient connection in the case of cor- 
porations doing interstate business is the crucial 
question. In addition, there is always the pos- 
sibility of a state applying the tax to a corpora- 
tion in such a way as to interfere with interstate 
commerce in violation of the federal constitu- 
tion. Thus, it is easy to see how the application 
of corporate net income taxes can give rise to 
litigation that might begin in the state courts 
but would be settled definitively only when it 
reached the Supreme Court. 

In its jurisdictional and allocational aspects, 
the state corporate income tax is more compli- 
cated than almost any other state business tax. 
Were it not for the fact that under many cir- 
cumstances it is more equitable and also eco- 
nomically sounder than any of the other state 
business taxes, it would never have been as wide- 
ly accepted by state governments and taxpayers 
as it has been. 


Traditional Concept 


Until recently the state corporate income tax 
has been applied only to corporations maintain- 
ing some permanent establishment in the state, 
such as a manufacturing plant, a warehouse, a 
wholesale or retail outlet, or an office that ac- 
cepts orders for execution. The tax has been 
applied, in other words, to corporations employ- 
ing capital and labor in the state in a regular 
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way, thus constituting a more or less permanent 
and integral part of the state’s economy. 

The state in which the corporations carry on 
their productive activities is vitally concerned 
with their growth and prosperity because these 
companies are essential factors in the over-all 
growth and prosperity of the state’s economy. 
For this reason, the state renders them a variety 
of protective and economic services which facili- 
tate their operations and help them to earn a 
profit. It has, therefore, a rightful claim for 
a share of the net income of these corporations. 

Until the end of World War II no state ap- 
plied its corporate income tax to out-of-state 
corporations that merely solicited orders in the 
state or shipped goods to customers there in 
fulfillment of orders relayed to the home office. 
Such corporations were not considered to be a 
part of the state’s economy or the recipients of 
any benefits that would entitle the state to tax 
them. Admittedly, the state maintains a market 
in which the out-of-state corporations sell their 
goods, but it does so primarily for the benefit of 
its citizens and not for that of these corpora- 
tions. It is not interested in seeing that out-of- 
state corporations earn a net income from their 
sales; this concern, it is felt, properly belongs to 
the home states of these corporations. 

Until recently, too, the states using the cor- 
porate income tax applied it under allocation 
formulas emphasizing location of property, main- 
tenance of payrolls, and site of the administra- 
tive offices in which orders were received for 
execution. These formulas were comparatively 
fair and did not differ in principle too much 
from state to state. By adhering to these simple 
rules the states managed to keep unfair multi- 
ple taxation of corporate net income to a mini- 
mum and to administer taxes with a reasonable 
degree of efficiency and without excessive harass- 
ment of their corporate taxpayers. 


New Formulas 


Since the end of World War II, however, 
several states have altered their statutes or have 
reinterpreted them to extend the application of 
their cosporate income taxes to out-of-state cor- 
porations that neither own and operate proper- 
ties there nor maintain any permanent estab- 
lishments authoritatively representing the com- 
pany. This has been part of a trend toward the 


* See the following articles by Edward Roesken in Taxes: 
“State Taxation of Foreign Corporations, 
1950, p. 819; “The Impact of the Spector Decision,” 
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extension ot state taxation into the field of inter- 
state commerce.’ At the same time, quite a 
few states have altered their existing allocation 
formulas by substituting sales-by-destination or 
sales-by-site-of-solicitation criteria for the more 
conventional receipts factor or else by modify- 
ing some of the other factors. The result is that 
allocation formulas have become much more di- 
versified, and the possibilities for unfair double 
or multiple taxation of corporations have been 
greatly increased. 

This extension of the jurisdictional base of 
the states’ corporation income taxes, combined 
with the alterations in their allocation formulas, 
threatens to make corporations throughout the 
country subject to taxation on their net income 
by many more states. It promises to make these 
taxes increasingly burdensome and more diffi- 
cult to administer and comply with. Worst of 
all, it may cause them to become serious im- 
pediments to interstate commerce. 


Cases Pending 


Some of the corporations suddenly presented 
with an income tax assessment in states where 
they have merely been selling goods have pro- 
tested and have applied to the courts for a re- 
view of the constitutionality of the assessments. 
Three such cases involving the same issue, al- 
though in a somewhat different context, after 
having been variously ruled on by the courts 
of their own states, have reached the Supreme 
Court. At the moment of this writing two are 
scheduled to be heard shortly and the third 
has been petitioned for a review. Similar cases 
originating in still other states are now pending 
in the state courts and may have to go to the 
Supreme Court for final adjudication. 


The three cases being brought before the Su- 


preme Court are Williams v. Stockham Valves & 
Fittings, Inc., involving Georgia’s corporate net 
income tax; State of Minnesota v. Northwestern 
States Portland Cement Co., involving Minne- 
sota’s tax; and Brown-Forman Distillers Corpo- 
ration v. Collector of Revenue, involving Louisi- 
ana’s tax. The circumstances involved in these 
cases are as follows: 


@ Stockham Valves & Fittings, Inc., a corpora- 
tion organized under the laws of Delaware, has 
both its administrative office and its manufacturing 
plant in Birmingham, Alabama. It maintains ware- 


July ros1, p. 523; “Recent State Tax Trends,” January 
1952, p. 9; and “State Tax Trends,” February 1955, 


.P. 131. 
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houses in 5 states (Alabama, Pennsylvania, Illi- 
nois, Texas, and California), sales offices in 7 states 
(Massachusetts, New York, Georgia, Pennsylvania, 
California, Texas, and Missouri) and in the Dis- 
trict of Columbia, and it ships its products (valves 
and pipe fittings) to customers in 49 jurisdic- 
tions. It has paid income taxes to Alabama, Cali- 
fornia, Pennsylvania, and the District of Colum- 
bia, but has protested paying an income tax re- 
cently imposed on it in Georgia (with arrears and 

alties running back to 1952). 

Stockham’s objection is based on the fact that its 
sales representative spends only one-third of his 
time in Georgia, and is employed only in soliciting 
orders and in promotional work; all orders from 
Georgia customers are accepted or rejected at the 
home office in Alabama, and all goods are supplied 
from the office or factory in Alabama. The com- 
pany maintains that the imposition of the tax runs 
afoul of the commerce clause and the due process 
clause. The Supreme Court of Georgia upheld the 
company, but the state attorney general appealed 
the decision to the Supreme Court of the United 
States. 


« Northwestern States Portland Cement Co. has 
a manufacturing plant in Iowa. It maintains a 
sales office in Minnesota and sells its products 
(cement and cement products) in the North Cen- 
tral states. In its Minneapolis office it employs five 
salesmen and a secretary. The salesmen write or- 
ders and do promotional work, but all orders are 
subject to acceptance at the home office in Iowa 
and are filled from inventories in lowa. Minnesota 
has recently assessed its income tax on the com- 
pany with arrears and penalties going back to 1933. 

The company appealed to the courts on the 
ground that the tax violated the commerce clause. 
The Supreme Court of Minnesota, however, ruled 
against it. Therefore, the company appealed to the 
Supreme Court of the United States. 


« Brown-Forman Distillers Corporation is a Ken- 
tucky company engaged in the manufacturing and 
packaging of alcoholic beverages in that state. It 
receives orders from wholesalers at its home office, 
where they are accepted or rejected and where, on 
acceptance, the orders are filled by direct ship- 
ments to the wholesaler. The extent of its Louisiana 
activity is to ship goods into the state and to main- 
tain “missionary men” whose sole activity is occa- 
sionally to accompany salesmen of the wholesaler 
and to seek to persuade retailers to display the 
company’s products prominently. 

In 1954 Louisiana demanded payments by the 
company of the state corporate income tax covering 
the years 1951 through 1953, and, subsequently, 
through 1955. The company paid under protest, 
appealing to the courts on the ground that it did not 
maintain any stock of goods in Louisiana nor any 
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salesmen in the state, and that the assessment of 
the tax on it was in violation of the commerce and 
due process clauses. The Supreme Court of Louisi- 
ana in February 1958 ruled against the company. 
The company then, in June, submitted a petition 
to the Supreme Court of the United States for a 
review. 


1959 


The decisions of the Supreme Court in these 
three cases are being anxiously awaited by state 
tax administrators as well as by many corpora- 
tions and business organizations throughout the 
country. Whichever way they go, if definitive, 
they will have momentous consequences. 


Legal Distinctions 


In a discussion of this type we can disregard 
some of the legal distinctions often observed by 


tax specialists: 


« Throughout this article we refer to the corpo- 
rate income tax as any general tax on corporations 
that uses net income as a basis for its computation. 
In legal terminology a distinction is made between 
the so-called “franchise tax measured by net in- 
come” and the “corporate net income tax,” not 
designated as a franchise tax but sometimes re- 
ferred to as a “direct tax on corporate net income.” 
This distinction is presumed to have important 
jurisdictional implications. The franchise tax, be- 
cause it is imposed on the privilege of doing busi- 
ness in the state, is supposed to be more limited 
by the commerce clause than the direct corpora- 
tion income tax.? 

For this reason, some states, including Califor- 
nia, Pennsylvania, Minnesota, and Oregon, have 
in recent years supplemented their corporation 
franchise tax measured by net income with a 
direct corporate net income tax. While continuing 
to apply the first to corporations operating property 
within the state and carrying on substantive busi- 
ness operations in both intrastate and interstate 
commerce, they apply the second tax to out-of-state 
corporations that merely solicit orders and sell 
goods in the state — in other words, to the group 
engaged solely in interstate commerce. They spe- 
cifically identify the latter tax in their statutes as 
applicable to corporations engaged solely in inter- 


* See George T. Altman and Frank M. Keesling, Alloca- 
tion of Income in State Taxation (New York, Chicago, 
Commerce Clearing House, 1950), p. 29; Jerome R. 
Hellerstein, “Recent Developments in Clause 
Limitations on State Taxation,” The Tax Executive, Janu- 
ary 1958, pp. 120-121; Fred L. Cox, “Interstate Com- 
merce and a State’s Right to Revenue,” Taxes, January 
1952, p. 25; Reuben Clark, Jr., “Interstate Commerce 
and a State’s Right to Revenue: A Re} .” Taxes, 
April 1952, p. 263; and Edward Roesken, “The Impact 
of the Spector Decision,” loc. cit. 
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state commerce. The assumption seems to be that 
through the use of this tax states can bypass the 
strictures of the commerce clause. The direct cor- 
porate net income tax in these states is thus pri- 
marily a legal device for taxing the net income of 
out-of-state corporations. 

From an economic point of view, however, there 
is no difference between the franchise and the non- 
franchise corporate income taxes. Both of them 
find their economic justification in the fact that 
corporations receive certain services from the state 
which enable them to earn a net income from busi- 
ness done within the state. Therefore, since we 
are not concerned here with an analysis of legal 
technicalities in the imposition of corporate income 
taxes, we shall disregard these differentiations in 
legal nomenclature and speak of both taxes as “cor- 
porate income taxes.” 


@ There is another legal distinction in the appli- 
cation of corporate income taxes which is of no 
great economic importance — namely the distinc- 
tion between the so-called “domestic” and “foreign” 
corporations, the first designating those chartered 
in the state and the second those chartered in other 
states or in foreign countries. Generally, the corpo- 
ration income tax is applied to both types of cor- 
porations with no differentiation in base and rate 
structure. 

From an economic point of view, it is unimpor- 
tant whether a corporation has received its charter 
in one state or another. The only significant dif- 
ference is between corporations which own and op- 
erate properties in the state and have a definite 
and permanent business site in it and those which 
merely solicit orders. 


History & Development 


State taxation of corporations on a net in- 
come basis is less than 50 years old. Started in 
a practicable way by Wisconsin in 1911, it was 
adopted by Connecticut, New York, Massachu- 
setts, Missouri, and several other states by 1919. 
By the end of 1929 it was in operation in 16 
states, and by the end of 1939 in 32 states and 
the District of Columbia. It is now in use in 34 
states (South Dakota has given it up in the 
meanwhile, and 3 others have adopted it) as 
well as in the District of Columbia and Hawaii. 
New Jersey adopted it in May 1958 to go 
into effect in 1959. Exuusrr 1 gives the list 
of states using the tax, the years of adoption, 
and other information about the manner of ap- 
plication of the tax. 


* For elaboration of the benefit theory of business taxa- 
tion, see Paul Studenski, “Toward a Theory of Business 
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Four main reasons lay behind the wide adop- 
tion of this tax: 


(1) Most of the states found that their earlier 


levies on personal property, gross receipts, or capi- 
tal stock of corporations were thoroughly disappoint- 


ing in their revenue yields, as well as increasingly 
inequitable and difficult to enforce fully. They 
found net income to be a far superior basis for tax- 
ing corporations. 

(2) The states needed new sources of revenue 
during periods of high business activity to finance 
their added expenditure responsibilities and dur- 
ing periods of depression to make up for the de- 
cline in the revenue yields of some of their older 
taxes. 

(3) The increasing use of the corporate form of 
organization in manufacturing and mercantile busi- 
nesses made the taxation of corporations particu- 
larly lucrative. Such taxation was also politically 
popular with the rank-and-file voter. 

(4) The enactment in 1909 of the federal ex- 
cise tax on the net income of corporations and in 
1913 of the federal corporation income tax as a 
companion to the federal personal income tax gave 
impetus to the enactment of similar taxes by the 
states. These federal enactments, first of all, pro- 
vided a standard definition of corporate net income 
which any state could use. Then, too, corporations 
that were subject to the federal tax would now have 
records and other information which could be used 
in the computation of state corporate income taxes 
as well, making the administration of the state 
taxes and compliance with them much easier. 


Theory Behind Tax 

The imposition of state corporation income 
taxes has been justified from the very beginning 
as a benefit tax. The benefit is presumed to be 
represented by the various protective and eco- 
nomic services which the state renders to cor- 
porations and which help them to operate and 
to earn a net income. The net income is sup- 
posed to bear some measurable relation to those 
services. It is also supposed to measure the rela- 
tive benefits received from the state better than 
any other aspect of the company’s organization 
or operations. 

We accept this theory as reasonable and can- 
not side with those students of the subject who 
deny any just foundation for the tax and ex- 
plain its imposition merely in terms of expedi- 
ency.’ A tax which has no foundation in justice 
is confiscation, and we. do not think that the 


Taxation,” Journal of Political Economy, October 1940, 
Pp. 622-654. 
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ExnrsirT 1. CHARACTERISTICS OF CORPORATE NET INCOME TAXES OF 34 STATES 
AND THE DistrRIcT oF COLUMBIA 











Franchise 
Year divect in- 
Region and state adopted come tax 
New England 
Connecticut 1915 F 
Massachusetts 1919 F 
Rhode Island 1947 D 
Vermont 1931 F 
Middle Atlantic 
New York 1917 F 
Pennsylvania 1935 F&D 
East North Central 
Wisconsin Igtt D 
West North Central 
lowa 1934 D 
Kansas 1933 D 
Minnesota 1933 F&D 
Missouri 1917 D 
North Dakota 1919 D 
South Atlantic 
Delaware 1957 D 
District of Columbia 1939 F 
Georgia 1929 D 
Maryland 1937 D 
North Carolina 1921 D 
South Carolina 1922 D 
Virginia 1916 D 
East South Central 
Alabama 1933 D 
Kentucky 1936 D 
Mississippi 1924 D 
Tennessee 1923 F 
West South Central 
Arkansas 1929 D 
Louisiana 1934 D 
Oklahoma 1931 D 
Mountain 
Arizona 1933 D 
Colorado 1937 D 
Idaho 1931 F 
Montana 1917 F 
New Mexico 1933 D 
Utah 1931 F 
Pacific 
Alaska 1949 D 
California 1929 FaD 
Oregon 1929 FaD 


* Data not available. 
t No collections yet, since tax was just enacted in 1957. 
118% of allocated federal tax, or approximately 9% . 


Is ieeewet Yield — 1956 
deductible Per cent 
Present Million of total 
rate net income? dollars state revenue 
3.75% No $28.5 13.9% 
6.76 No 20.6 5-4 
5 No 7.6 12.5 
5 No 1.9 6.0 
5-5 No 223.1 15.6 
6 No 137.6 19.6 
aw Yes 50.8 15.4 
3 Yes 3.2 1.4 
3 Yes 4-4 2.8 
7:3 Yes 20.5 7.2 
2 Yes . 3 
cy) Yes 1.2 1.2 
5 No t t 
5 No 7.5 5.8 
4 No 18.5 6.6 
5 No 23.6 9-4 
6 No 44.1 12.5 
5 No 16.3 9.2 
5 No 27.9 12.3 
3 Yes * * 
5e7 Yes 11.9 6.9 
2h No 11.8 7.8 
3-75 No 13.8 5-5 
es No 3.7 7-4 
4 Yes * » 
4 Yes 9.8 47 
ka Yes 8.5 8.5 
5 Yes 6.1 4.2 
8 Yes 3-7 7-7 
5 Yes 3.0 6.1 
2 Yes * - 
3 Yes 3-7 3-1 
ot No 1.0 5.0 
4 No 157.3 10.3 
6 No 16.4 10.1 


Sources: Federation of Tax Administrators, State Income Taxes, Research Report No. 18 (Chicago, 1946) and Tax 
Administrators News, 1957 and 1958; Prentice-Hall, Inc., State and Local Tax Service (New York), current issues; and 
U.S. Bureau of the Census, Compendium of State Government Finances in 1956 (Washington, Government Printing 


Office, 1957). 


state corporate income tax, as generally imposed 
today, is confiscation. 

In accordance with the benefit theory, the 
originators of the tax postulated two subsidiary 
principles for its imposition: 


(1) The tax should be applied only to corpora- 
tions operating property and maintaining perma- 
nent business establishments in the state. 


39265.0—59—pt. 1 -15 


(2) It should be applied only to that portion of 
the company’s income that may reasonably be at- 
tributed to its productive activities in the state. 


These theories were further confirmed, am- 
plified, and given prestige by the recommenda- 
tions made in 1919 by the National Tax Asso- 
ciation’s Committee on a Model Plan of State 
and Local Taxation. At that time only a few 
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states had adopted a corporate net income tax, 
so the committee had an almost virgin field of 
taxation to deal with. It laid down two princi- 
ples in its report: 

(1) “Business carried on for profit in any local- 
ity should be taxed for the benefit it receives.” 

(2) “[The state tax] should, except in certain 
cases, be levied upon the net income derived from 
business carried on within the state levying the 
tax.” 4 

(The exceptions stated were those of small en- 
terprises not taxed federally and those “where ap- 
portionment of net income from an interstate busi- 
ness is peculiarly difficult.” In these cases a tax of 
a flat amount or one on gross receipts was con- 
sidered acceptable.) 


Allocation Formulas 


In 1920 a subsidiary committee was estab- 
lished by the National Tax Association to devel- 
op the details of the Model Plan.’ The commit- 
tee strongly recommended that only corporations 
having property in the state or a regular place 
of business through which orders are negotiated 
and accepted should be taxed by a state, and 
that the mere solicitation of sales in the state 
does not provide a sufficient basis for the imposi- 
tion of the tax. 

In devising the allocation formula for the im- 
position of the tax, the committee endeavored 
to reconcile the interests of the manufacturing 
and the merchandising states. It did not agree 
with the formula used by Massachusetts, under 
which one-third weight was given to each of 
these three factors: location of tangible proper- 
ty, amount of the payroll, and receipts from 
sales. Nor did it agree with the recommenda- 
tion of the original committee on the Model 
Plan, under which two-thirds weight was given 
to the location of the company’s tangible prop- 
erty and only one-third weight to the receipts 
from sales. 

The committee recommended what it called 
“a middle ground,” giving the two factors of 
property and business equal weight. It urged 
“that the business factor be measured by the 
sum of the amounts paid out by the taxpayer 
for labor and material plus the amount of the 
receipt from the sale of the goods and products 
dealt in, including incidental receipts,” con- 
tending that “business activity is measured both 

* For the committee's report, see National Tax Associa- 
tion, Proceedings of the Annual Conference (New York, 


1919), pp. 426 ff. For the Model Plan Act, see The 
Bulletin of the National Tax Association, January 1921, 


82 


STATE TAXATION ON INTERSTATE COMMERCE, 





1959 


by income and outgo.” The proposed formula 
thus constituted a compromise between the for- 
mulas then being employed by Wisconsin, New 
York, and Massachusetts. With regard to the 
allocation of the business factor, the committee 
stated: 


“The general principle back of allocating all of 
these elements would seem to be that they must be 
assigned to some regular place of business of the 
company. A fringe of business activity may extend 
out to a considerable distance from every place of 
business. For example: travelers may be sent to 
other states for the purpose of soliciting orders 
or making purchases, but for practical purposes no 
income can be attributed to these outlying points 
where the customers or parties negotiated with are 
located. . . . All of the income should be allocated 
to some place where it is feasible and practicable to 
tax it; that is, to some place of business of the tax- 
payer. Any portion of the income allocated to a 
state where there is no place of business, the only 
activity being that of travelers, would be practi- 
cally immune from taxation. 

“From the draft law attached it will be seen that 
wage and salary payments are to be assigned to the 
office at which the employee chiefly works or from 
which he is sent out. Similarly purchases and sales 
are assigned to the office at or from which they are 
chiefly negotiated and executed. . . . A sale may 
involve solicitation of the order, acceptance, ship- 
ment of goods, carrying an account with the cus- 
tomer on the books, collecting the purchase price 
and general correspondence with the customer. It 
seems to the Committee that no one of these ele- 
ments is sufficient to outweigh all of the oth- 
ers. . . .” [Italics added] 


The development of state corporate income 
tax legislation during the succeeding 20 or more 
years conformed closely to the position implied 
by the two committees of the National Tax As- 
sociation insofar as state jurisdiction to apply 
the tax was concerned. But it did not follow 
their recommendations as to a particular uni- 
form allocation formula. Differences in the na- 
ture of their economies prompted the states to 
adopt different formulas, each calculated to pro- 
duce the largest possible revenue or to suit the 
particular circumstances best. The danger of un- 
fair double taxation of corporations, therefore, 
was not prevented. 

In fact, in 1939 another committee of the 
National Tax Association, which was struggling 
PP. 97-125. 

* For the committee's report, see National Tax Associa- 


tion, Proceedings of the Annual Conference (New York, 
1922), pp. 198-222. 
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with this same problem of uniformity of alloca- 
tion, reported 16 different allocation formulas 
in use by the 32 states then levying corporate 
income taxes. These formulas were as follows: 


Factors See. 
Property, payroll, sales 10 
Property, manufacturing costs, sales 7 
Property, sales 8 
Sales 8 
Property, manufacturing costs I 
Property, cost of sales, sales I 
Property, payroll 2 


Property, shares of other corporations, 
accounts receivable 


Property, payroll, sales, purchases 


Property 

Manufacturing costs 

Marketing costs 

Property, payroll, sales, manufac- 
turing costs 

Cost of sales 

Property, payroll, purchases 

Loans, wages, interest 


~~ 


~_ 


The differences in allocation formulas have 
been even greater than is suggested by the fore- 
going list, since sales have also been variously 
defined. In some formulas, sales are identified 
as receipts at the office in which they are nego- 
tiated, in others as receipts at the place at which 
the goods are located, in still others as receipts 
at the place of the acceptance of orders, in quite 
a few as receipts at the place from which goods 
are shipped, and so forth. Moreover, different 
formulas have sometimes been used in the same 
state for different types of companies. 


Operation Appraised 


Corporation income taxes levied only on firms 
operating properties in the state, keeping stores 
of goods there, or maintaining offices there in 
which orders are accepted have operated fairly 
well from the point of view of the states, the 
corporate taxpayers, and the national interest. 


Substantial Revenue 


The taxes shown in Exuisir 1 returned more 
than $900 million of revenue to 34 states and 
the District of Columbia in 1956. More than 
two-thirds of this revenue was collected by the 


* National Tax Association, Proceedings of the Annual 
Conference (New York, 1939), P. 193- 
Cohen, A ment and Allocation 


"See Albert H. 
Formulae . . . (New York, Controllership Foundation, 
Inc., 1954). 
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10 manufacturing states of New York, Califor- 
nia, Pennsylvania, Wisconsin, North Carolina, 
Connecticut, Virginia, Maryland, Massachusetts, 
and Minnesota. In each of these 10 states such 
collections amounted to between 10% and 20% 
of the entire state tax revenue. In the other 24 
states the tax is much less important, providing 
in some cases only about 1% of the state tax 
revenue, and in others a maximum of 10%. 

The taxes have produced an expanding reve- 
nue for the states during periods of high busi- 
ness activity and a diminishing revenue during 
periods of business contraction. This instability 
of yields does have certain disadvantages from 
the point of view of a state, but from a broad 
national standpoint it is a commendable feature 
because it helps to stabilize the national econ- 
omy and to coordinate state fiscal policy with 
federal fiscal policy toward the achievement of 
this goal. The unfavorable effect of this insta- 
bility on a state’s ability to finance its expendi- 
tures can be taken care of by the establishment 
of state revenue stabilization reserves in which 
surplus revenue would be stored during boom 
periods and from which money would be with- 
drawn during periods of depression. 

The cost of administering state corporate in- 
come taxes has been comparatively low, rang- 
ing from about 1% in New York, where an 
especially large portion of the tax is collected 
from a small number of large taxpayers and 
where the structure of the tax is comparatively 
simple, to 5% in some other states, in which 
the situation in these respects is less favorable. 

Compliance with the taxes, though far from 
being easy, has been manageable up to now 
because under the jurisdictional concept used 
in most states the majority of corporations have 
had to pay a tax to comparatively few states." 


Aggregate Impact 


In an effort to ascertain the impact of state 
corporation income taxes, a questionnaire was 
addressed to 100 selected manufacturing com- 
panies, mostly large and medium-size, and a 
number of executives of these and other com- 
panies were interviewed. The type of informa- 
tion essential to a competent appraisal of the 
operations of state taxes, but not generally avail- 
able, was thereby obtained for a number of dif- 
ferent companies. 

For convenience of illustration 25 compa- 
nies representing different manufacturing in- 
dustries and situations were selected for a more 
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detailed analysis; the more important informa- € The sales offices of most of these companies 

tion obtained from them is presented in Exure- show a fairly high degree of concentration, but 

ITs 1, 11, and rv. It is not claiancd that these _less than or mae “P payrolls. os on 25 com- 
. accur panies, 12 ve es ices in at most 2 States 

of aan neat co Acer and do their selling in the others through either 

at aaa patties, i iaaninaa: iled eke resident salesmen or, in most instances, nonresi- 

a eee aveadiver , dent salesmen. However, 7 have sales offices in 10 

g, group does not contain enough small nore states. 

corporations. However, this should be a fair 

picture of how a substantial number of manu- ¢ Contrasted with this substantial concentration 

facturing corporations are affected by state in-  ° properties and payrolls, and moderate concen- 


; ; : S tration of sales offices in a few states, is the wide 
come taxes. The following points are of interest: dispersion of sales across the national market. It 


@ As seen from Exurstt u1, of the 25 companies, _ will be noted that 21 of the companies sell goods 
16 have their properties concentrated in 1 to 5 __ in all of the states and in the District of Columbia, 
states, 5 in 6 to 10 states, and only 4 have proper- 3 in 38 to 43 states, and only 1 sells in a limited 
ties in more than ro states. Moreover, as Exurpir _ area of 7 states. Of the 19 companies for which 
m1 shows, 14 of the 25 have from 90% to 100% complete sales data are available, only 3 companies 
of their properties located in a single state, and, have more than one-quarter of their sales concen- 
on the other hand, only 2 have less than 50% _ trated in a single state. Four companies sell in 


so located. some states by mail order. One of them uses this 
@ The payrolls of these companies are also con- method in all areas but its home state. 
centrated in a few states, although not quite to the « The concentration of properties, payrolls, and 


same degree. Thus, of the 22 companies for which _ regular sales offices in a few states has up to now 
such statistics are available, 12 have from 80% considerably limited the susceptibility of the 25 
to 100% of the payrolls concentrated in a single companies to state income taxes. It is not surpris- 
state, 6 have from 50% to 80% so concentrated, __ ing, therefore, to find that 16 firms pay net income 
and only 4 have less than 50% concentrated in _taxes in only 1 to 3 states, 3 companies in 4 to 5 
any single state. states, 4 in 6 to 8 states, 1 in 10 states, and 1, 


Exursrr 1. DisTRIBUTION BY STATES OF PROPERTIES, SALES, AND NET INCOME TAX 
PAYMENTS OF 25 MANUFACTURING COMPANIES 


Number of states t in which the company: 


Company by Has ha sed Employs Pays Per cent of com- 
size* and Maintains Rnpheve non- state net pany’s net in- 
type of = Sells sales re: resident income come subject to 
product goods offices salesmen salesmen taxes state net income taxes 
Small 
1. Machinery I 49 ° 19 30 L 100.0% 
a. Furniture 7 r ° tC) I 100.0 
3. Chemical 12 49 16 I 19 4 t 
Medium 
4 Tools 3 49 a 10 37 2 101.5 
5. Machinery I 49 o 8 at a t 
6. Chemical I 49 i 27 ar 2 100.3 
7. Leather a 43 F r 37 3 62.0 
8. Paper r 38 ° 32 4 3 5-5 
9. Textiles 5 49 6 7 36 3 69.0 
10. Electrical machinery 5 49 7 9 33 2 98.8 
1x. Tiling 6 40 5 7 28 4 94-9 
12. Iron & steel products 3 49 2 1s 32 t ors 
13. r 49 ° ar a8 I 100.0 
14. Food products 2 49 3 : t I 78.8 
15. Nonferrous metals 2 49 10 7 33 r 8.6 
16. Writing instruments r “4 I 27 a 3 5-4 
17. Furniture Ir 49 12 32 8 69.2 
18. Electrical machinery 8 49 ° 5 5 100.5 
19. Drugs 38 4g 36 ° 13 27 62.5 
20. Textiles 7 49 12 I 36 7 65.9 
ar. Apparel 10 49 ‘4 45 ° 8 43-4 
22. Apparel 2 49 I 5 33 a 85.8 
23. Food products 10 49 as 20 4 7 39.0 
24. Automobile parts 14 49 16 12 ar 10 64.1 
as. Apparel I 49 I 32 16 3 103.2 





® Size classifications are: small — annual sales under $2 million and less than 200 employees; medium — annual sales from $a million 
to 1,000 employees; large — annual sales over $25 million and over 1,000 employees. 
jumbia; excluding Alaska (not « state at time of survey). 
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Exuisir 11. DEGREE OF CONCENTRATION OF PROP- 
ERTY, PAYROLLS, AND SALES IN 25 MANUFAC- 
TURING COMPANIES 


(Maximum percentages in any single state) 











. 

i eaden Property Payroll _—Sales 
asi, 100.0% 84.9% 8.1% 
2. Furniture 100.0 100.0 70.0 

3. Chemical 80.0 90.0 
Medium 
4. Tools 94.0 96.0 13.7 
5. Machinery 100.0 t t 
6. Chemical 100.0 19.0 17.3 
7. Leather 87.0 77.0 40.9 
8. Paper 100.0 72-4 20.3 
9. Textiles 87.0 86.0 16.2 
ro. Electrical machinery 77-4 89.9 30.2 
11. Tiling 95.2 88.9 17.0 
12. Iron & steel products 99-5 98.1 ato 
13. Furniture 99-2 t 15.8 
14. Food products 98.5 94:3 15.0 
Large 
15. Nonferrous metals 100.0 65.7 12.5 
16. Writing instruments 100.0 t 9.0 
17. Furniture 44:3 443 18.1 
18. Electrical machinery 87.4 88.6 t 
19. Drugs 13.9 16.6 149 
ao. Textiles 62.8 68.4 t 
a1. Apparel 65.1 56.4 8.2 
a2. Apparel 98.0 95-3 t 
23. Food products 25.1 38.6 8.3 
24. Automobile parts 54.0 68.0 20.0 
as. Apparel 99-9 92.9 12.5 





* See Exursrr 1. 
t Data not available. 


which represents an exceptional situation, pays the 
tax in a fairly substantial number of states. How- 
ever, 9 firms have been subjected to taxation in 1 
or 2 states on the basis of sales solicitation only. 


« Of the 23 companies for which complete data 
on state income tax payments are available, 4 are 
assessed on more than 100% of their net income 
because of divergent and overlapping allocation 
formulas, and 3 pay on 100% of their net income; 
11 pay on from 60% to less than 100% of their 
net income, and 5 pay on less than 60% — 3 of 
these 5 paying on less than 10% of their net 
income. 

It should be remembered, however, that some 
of the companies own properties and conduct busi- 
ness activities in states which have no corporate 
income taxes but which tax them on their gross 
receipts, capital stock, or personal property. The 
fact that only a small percentage of net income is 
taxed under all the state corporation income tax- 
es does not necessarily mean that a company is 
escaping its fair share of taxation. For example, 
the three companies in our group which pay in- 
come taxes on less than 10% of their net income 
do so because their manufacturing plants and prop- 
erties are concentrated in states that either do not 
levy a corporate income tax or that apply it on the 
basis of a sales-allocation factor alone. These com- 
panies are taxed on different bases — and not nec- 
essarily lightly — in their home states. 
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The various data presented in these tables 
generally substantiate the conclusion advanced 
above that state corporation income taxes, as 
applied mostly under the traditional jurisdic- 
tional concept, have not resulted in serious 
double taxation. Although cases of companies 
being taxed on 150% or more of their net in- 
come undoubtedly exist, our limited survey has 
not brought any to light. 


1959 


Recent Departures 


Attempts to depart from the original jurisdic- 
tional approach to state corporation income tax- 
ation were made by some states in the 1920's 
and 1930's, but all these early attempts were 
either declared invalid in the courts or, because 
they were not enforced, were never challenged. 
For example: 


The Massachusetts excise tax of 1919 was de- 
signed to tax the net income of out-of-state corpo- 
rations maintaining sales offices in the state even 
though orders solicited through them had to be 
approved by the home office in another state. The 
law was immediately challenged in the courts and 
in 1925 was held void by the Supreme Court of 
the United States on the ground that it violated 
both the commerce clause and the due process 
clause.® 


Postwar Trend 


It was only after World War II that the trend 
away from the original method of application 
of the tax became pronounced. For example: 


« After Minnesota enacted a law in 1933 mak- 
ing its income tax on corporations applicable to 
firms whose business within the state consisted 
“exclusively of interstate commerce,” and added 
amendments to the statute in 1937 and 1945, it 
began to apply its tax to out-of-state corporations 
engaged exclusively in the solicitation of orders in 
the state. One outgrowth of this enforcement has 
been the case of State of Minnesota v. Northwest- 
ern States Portland Cement Co., now before the 
U.S. Supreme Court, in which the constitutionality 
of this law is at issue. (The substance of the case 
was outlined earlier in the article.) 


€ California supplemented its corporate franchise 
tax in 1937 with a direct corporate tax on income 
derived “from any activities carried on in this 
State, regardless of whether carried on in intra- 

* Alpha Portland Cement Company v. Commonwealth 
of Massachusetts, 268 U.S. 203. See also Harold S. Lyon, 
“State Taxation of Foreign Corporations Engaged in Inter- 


state Commerce,” The Bulletin of the National Tax Asso- 
ciation, February 1925, p. 137. 


85 








224 


state, interstate or foreign commerce.” The Cali- 
fornia Supreme Court upheld the law in 1946, 
and, on an appeal that same year, the Supreme 
Court of the United States upheld it, too, but with- 
out writing an opinion.’ Following this favorable 
decision, the state applied its direct corporate in- 
come tax to out-of-state corporations that engaged 
only in interstate commerce and merely solicited 
orders within the state. 


@ After World War II, several states amended 
their existing corporate income tax laws or re- 
interpreted them to apply these taxes on the same 
broad basis as California. Among them were Ar- 
kansas and Colorado, in 1947; Georgia, Penn- 
sylvania, and Connecticut, in 1950 and 1951; 
and Arizona, in 1954. Pennsylvania’s action was 
stopped in 1956 by a decision of the highest court 
of the state, which invalidated this type of taxa- 
tion on constitutional grounds,’® but the new taxes 
are now being collected in a determined way by 
Minnesota, California, Oregon, Georgia, and Lou- 
isiana. Several other states, including Vermont 
and Mississippi, currently are following this lead. 
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Various factors seem to have been responsi- 
ble for this postwar trend. First of all, the states 
have found themselves increasingly cramped in 
their taxing powers by the recent heavy con- 
centration of taxation on the federal level. Sec- 
ondly, the so-called market states are increasing- 
ly begrudging of the large amounts of revenue 
that the more industrialized stdtes obtain from 
corporate net income taxes. Finally, some states 
with a growing manufacturing economy have 
sought to lighten the tax burden on their own 
companies by applying their taxes to out-of-state 
corporations, and hope that in this way they 
will induce others to establish permanent manu- 
facturing operations in the states. 


Sales-by-Destination 

While thus extending the jurisdictional basis 
of their corporate net income taxes, the states in 
question have also been changing their alloca- 
tion formulas by substituting sales-by-destina- 
tion or sales-by-site-of-solicitation for sales proc- 
essed at the home or regional offices of the 
company, or for other traditional definitions of 
sales. This change in the allocation formula 
was necessary in order to ensure to the states 
the full benefit of the extension of the jurisdic- 
tional basis of their corporate income taxes. 

Even states that have not extended the juris- 
dictional basis have started to change their al- 


* West Publishing Company v. McColgan, 328 U.S. 
823. 
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location formulas in this way. Some of them — 
North Carolina and South Carolina, for ex- 
ample — have shifted to the sales-by-destina- 
tion factor in order to lower the burdens of net 
income taxes on local firms producing mostly 
for sale in other states. They have deliberately 
sacrificed revenue to attract more companies to 
locate manufacturing plants in their areas. 

In recent years many corporations have come 
to favor the shift to the sales-by-destination fac- 
tor in the allocation formulas, while opposing 
the extension of state corporate income taxes 
to out-of-state corporations engaged exclusively 
in interstate commerce and in solicitation of or- 
ders in the state. They seem to favor this allo- 
cation factor because of an expectation that 
their own state corporate income taxes would 
then be reduced. 

Will this expectation be realized? Only if 
the traditional jurisdictional basis of the taxes 
is retained. It will mot be realized if the states 
are permitted to tax out-of-state corporations 
that engage solely in interstate business and in 
solicitation. For example: 


If subject only to New York taxes, manufactur- 
ing corporations maintaining their home offices and 
inventories in the Empire State would be paying 
less under the sales-by-destination criterion than 
they are now paying under: the sales-by-origin-of- 
shipments criterion, while at the same time in those 
states in which they merely solicit orders and sell 
goods they would not be paying any corporate in- 
come taxes. But if this jurisdictional basis were 
changed, and New York corporations became sub- 
ject also to income taxes in the states where they 
sell goods, they undoubtedly would be paying even 
more than they are now. 

It is quite clear that New York will not shift to 
the sales-by-destination basis, since it would stand 
to lose as much as $20 million in tax revenue. If 
it should continue to levy its corporate income tax 
on a sales-by-origin-of-shipments basis while other 
states tax the income of New York’s corporations 
on a sales-by-destination basis, these firms will be 
paying double taxes on the same amount of income. 
This fact is generally overlooked by those New York 
corporations that readily endorse the sales-by-desti- 
nation factor. 


In recent years the states and corporations 
which favor the sales-by-destination factor have 
been attempting to get those national associations 
which have long advocated uniform allocation 
formulas (particularly the National Tax Asso 


* Pennsylvania v. Eastman Kodak Co., 385 Pa. 607, 
124 A.ad 100. 
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ciation) to incorporate the sales-by-destination 
concept in their recommendations in place of 
more traditional views. Thus, in 1939 the Na- 
tional Tax Association’s Committee on the Al- 
location of Income, under the chairmanship of 
Leo Mattersdorf, recommended the partial use 
of the sales-by-destination factor,"* and in 1951 
a similar committee, under the chairmanship of 
Jack Miller, recommended a fuller use of this 
factor.’ In 1957 a committee of the Nation- 
al Conference of Commissioners on Uniform 
State Laws drew up a “Uniform Division of In- 
come for Tax Purposes Act” for adoption by the 
various states, which incorporated the sales-by- 
destination factor in its apportionment formula. 


Fallacious Arguments 


The contention that a state has a rightful 
claim to tax out-of-state corporations which own 
no property in the state and carry on none of 
their productive activities in it, but which mere- 
ly solicit orders and ship goods to customers, 
rests on a very weak, if not nonexistent, prin- 
ciple of equity. Indeed, taxation of this kind 
seems to be largely no more than the reaching 
out by some states into the fiscal resources of 
other states: 


® States that are primarily markets rather than 
suppliers will be diverting to themselves for 
taxation purposes a portion of the corporate 
income belonging to states which are primar- 
ily producers. 

* States whose enterprises are less efficient and 
earn less net income will be raising revenue 
through the taxation of the more efficient and 
successful enterprises of other states. 

® States that render fewer services to their home 
enterprises and are less efficiently governed 
will be reaping the fruits of the more bounti- 
ful services rendered by the other states to 
their home companies. 


It is difficult to conceive how the nation’s 
economy can possibly gain from such haphaz- 
ard transfers of revenue resources from econom- 
ically more efficient and better managed states 
to economically less efficient and more poor- 
ly managed ones. It seems much more likely 
that the national economy will lose from such 
a reshuffling of state revenue resources. Note 
that this is quite a different matter from the re- 


" National Tax Association, Proceedings of the Annual 
Conference (New York, 1939), pp. 190-236. 
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distribution of revenue resources accomplished 
by the federal government when it concentrates 
its taxation in the more prosperous states and 
grants aid to the poorer ones for the mainte- 
nance of certain minimum standards of social 
services. Such a redistribution is controlled 
and is undertaken with a purposeful eye toward 
the national benefit. 

One of the apparent purposes of the exten- 
sion of state corporate income taxes to out-of- 
state corporations which merely solicit orders 
in the state and of the shift to the sales-by- 
destination factor is to soften the income tax 
burden on home companies, thereby inducing 
home companies to remain in the state and out- 
side companies to relocate or open branches 
there. But are such reductions in taxation real- 
ly great enough to produce the intended results? 
Even if the tax inducements are effective, it is 
not at all certain that the resultant relocations of 
industry would increase the efficiency or profits 
of the companies involved. Moreover, if every 
state were to offer these inducements, none 
would get the advantage, and practically every 
one would lose revenue. 

One of the main arguments advanced in fa- 
vor of the extension of these new taxes is that 
they help to equalize the tax burdens between 
home companies and out-of-state companies. It 
is argued that the traditional jurisdictional ba- 
sis places home companies at a competitive dis- 
advantage because the state taxes which they 
must pay are not applied to their out-of-state 
competitors. 

To be sure, a competitor may manufacture 
in a state with very low taxes. Theoretically it 
is possible for a sizable differential to exist. But 
as a practical matter this argument lacks force. 
The great majority of companies in interstate 
commerce compete with firms which must pay 
similar taxes. Take the states accounting for 
most industrial activity, and you will find un- 
impressive differentials in the aggregate impact 
of each government's taxes on companies under 
its jurisdiction. 

Moreover, even where a competitive disad- 
vantage does exist, it in itself would not be suf- 
ficient to justify the imposition of a tax on the 
out-of-state companies. To warrant this imposi- 
tion, the state must be able to demonstrate that 
it furnishes the same services to the out-of-state 
companies that it does to its own. Otherwise it 


“ National Tax Association, Proceedings of the Annual 
Conference (New York, 1951), pp. 451-465. 
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would violate the rules of economic equity and _to which these 25 companies would have to pay 


of constitutional law. 


Resulting Problems 


Not only are there many fallacies in the 
thinking behind the new tax trend, but there 
are also many problems which arise. The cor- 
poration will have difficulty in complying with 
the new regulations, while the state will have 
trouble in administering them. In addition, the 
taxes may interfere with interstate commerce, 
thus weakening the national economy. 


Difficulties for Business 


The new philosophy would operate to make 
all companies engaged in interstate commerce 
subject to income taxation in many more states 
than they are today. As Exnusir 1v shows, of 
the 25 companies covered by this survey only 
5 pay corporate income taxes in more than 5 
states on the traditional jurisdictional basis. But 
under the rule which the Supreme Court is 
being asked to approve, the number of states 


Exurerr rv. NuMBER OF STATES IN WHICH 25 
MANUFACTURING CORPORATIONS WOULD BE SUS- 
CEPTIBLE TO NET INCOME TAXES UNDER DIFFER- 
ENT JURISDICTIONAL CONCEPTS 








Numbes of taxing states 
Based also on 
On Location Location Activities 

ae a Ff of non- 
type of tional re: resident 
product basis offices salesmen salesmen 
Small 

1. Machinery r r is 

2. Furniture x r r : 
3. Chemical 4 Bay ax 30 
Medium 

4- Tools - 2 7 33 
5. Machinery r t 6 34 
6. Chemical I i 19 34 
7. Leather 2 3 4 34 
8. Paper 3 3 23 a6 
9. Textiles 3 3 6 34 
to. Electrical machinery 3 5 6 34 
1. Tiling * © 7 a8 
12. Iron & steel products t 2 ™ 34 
13. Furniture z z 14 34 
14. Food products 1 4 t 34 
Large 

15. Nonferrous metals I 7 1 34 
16. Writing instruments 3 3 34 34 
7. Furniture 8 10 2 34 
18. Electrical machinery 3 32 32 34 
19. Drugs, a7 27 27 34 
20. Textiles s ™3 3 34 
art. Apparel 6 6 34 34 
22. Apparel 2 3 13 34 
a3. Food products 7 a5 34 34 
24. Automobile parts 10 1% 8 34 
as. Apperel I 2 23 34 


income taxes would be increased as follows: 


© If the taxes are applied to sales offices solicit- 
ing orders, 9 out of 25 will pay them to more 
than 5 states. 


© If the taxes are applied to the maintenance of 
resident salesmen, 22 out of the 25 will pay 
them to more than 5 states. 


© If the taxes apply to the employment of non- 
resident salesmen, 24 out of the 25 will pay 
them to more than 5 states. 


The average number of states to which a 
company would have to pay these taxes would 
be doubled in the first case, quadrupled in the 
second, and increased eightfold in the third 
case. In the last case all but one firm (which 
sells outside its home state on a mail-order basis 
only) would be paying these taxes in more than 
26 states. 


Difficulties of Compliance 


This radical expansion in the number of 
states in which companies would have to file 
income tax returns and pay corporate income 
taxes each year would greatly increase the dif- 
ficulties and costs of compliance for all those 
companies that are extensively engaged in inter- 
state commerce. 

Compliance with 30 or more state corporate 
income tax laws, each differing in its basis of 
imposition and allocation of income, might not 
be too difficult or costly for large corporations 
that maintain substantial permanent staffs of 
trained tax accountants and tax lawyers. But 
it would be a substantial burden for the small 
and medium-size corporations that would have 
to hire outside help. 

In the course of this survey several tax ac- 
counting firms have been asked whether they 
have been called on recently to prepare state 
corporation income tax returns in cases where 
the tax was assessed solely on the ground that 
a company solicited orders in the state. If they 
did prepare such returns, they were further 
asked to specify the amounts of the taxes in- 
volved and also the charges made to the clients 
for the work performed. The replies indicated 
that some accounting firms had a number of 
such cases and that the charges for the prepara- 
tion of some of these returns exceeded by a wide 
margin the amounts of the taxes involved. Here 
is what one such firm had to report: 
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“We have three fairly typical situations. These 
three corporations are of medium size, three to four 
million dollar sales volume per year, and are cur- 
rently complying with state tax requirements simi- 
lar to those [mentioned]. Their only activity 
within the taxing state is a salesman employee 
who solicits orders. 

“Corporation A has complied with the particular 
state’s requirements for three years. The average 
tax paid is approximately $75. The average cost 
to properly prepare complete tax returns is ap- 
proximately $150 per return. 

“Corporation B has complied for six years. In 
this case the average tax amounts to under $20. 
This extremely low figure is partially the result of 
two loss years with no minimum filing fee. The 
average cost to properly prepare these complete tax 
returns is also approximately $150. 

“In both cases A and B above, no attempt has 
been made to file returns for years prior to the date 
of initial compliance. 

“Corporation C has filed twelve such returns 
with an average tax of $46. In this case after 
complying with the particular state’s request, the 
corporation filed eight returns at one time covering 
prior years. These eight returns were in skeleton 
form with many of the required schedules and 
computations omitted. Therefore, the average cost 
per return in this case is approximately $100.” 


Compliance is often not limited to the mere 
filing of a return, and extensive records must be 
kept for allocation purposes. Additional infor- 
mation must also be presented to the tax exam- 
iners in subsequent return audits and adjust- 
ment negotiations. Furthermore, expensive liti- 
gation with the states may sometimes be in- 
volved, and the possibilities for the harassment 
of the corporate taxpayer under these broadened 
applications of state net income taxation will be 
increased greatly. 

Such a vast rise in the number of states to 
which corporations would have to pay corporate 
income taxes would greatly increase the possi- 
bility of double and multiple taxation of corpo- 
rations, since the different states undoubtedly 
would continue to use different allocation for- 
mulas. It is exceedingly unlikely that in the 
years to come the states will be able to achieve 
much uniformity in allocation when they have 
failed to do so in the past. In other words, if we 
follow the newly projected course, we will be 
multiplying the cases of double taxation instead 
of limiting them. 

As stressed earlier, the only barrier to double 
and multiple taxation in the development of 
state corporate income taxation so far has been 
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the traditional jurisdictional basis of its applica- 
tion. The removal of this guard can only result 
in more numerous and far harsher instances of 
unfair double taxation. 
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Costs of Administration 


The difficulties of administering state corpo- 
rate income taxes will also be greatly increased 
under the new mode of application. It is dif- 
ficult enough for state tax administrators to se- 
cure complete compliance under the tradition- 
al jurisdictional basis from the multitude of 
large and small corporations regularly operating 
in their state. These difficulties would be mul- 
tiplied tremendously if the taxes had to be ap- 
plied to an even larger number of out-of-state 
corporations that solicit orders in and ship goods 
to the state. It has been estimated by one tax 
administrator that he would have to employ 
5,000 people to police the enforcement of the 
corporate income tax on the multitude of out- 
of-state corporations, smal] and large, shipping 
their goods into the state on orders received 
through agents. This would be many times the 
number now employed by his department for 
the enforcement of all the state’s taxes. 

Undoubtedly most of the states extending 
income taxes to such out-of-state corporations 
would find complete enforcement much too ex- 
pensive and administratively impractical. They 
would tend to limit the application of the tax in 
administrative practice, if not in the wording 
of their laws, to the bigger corporations where 
the amount obtained would be large enough to 
justify the effort. Tracking down in-state sales 
of the smaller out-of-state corporations is a time- 
consuming task and defies systematic effort even 
at that. It necessitates inquiries among the 
dealers who purchase goods, examination of ad- 
vertising in newspapers, searches through tele- 
phone books, and other devices calling for spe- 
cial detection abilities. In most cases tax admin- 
istrators would find their efforts unrewarding. 

The experience of the several states that 
have recently adopted the new concept fully 
confirms this conclusion. Their practice has 
been to concentrate on the larger out-of-state 
companies and to let the others alone. Thus, 
for example, under its direct net income tax 
California taxes only about 1,000 out-of-state 
corporations, collecting from them an average 
of $650 per taxpayer.’* There are undoubtedly 


“ State of California Franchise Tax Board, Annual Re- 
port 1956 (Sacramento), p. 81. 
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many more out-of-state corporations to which 
the tax could be applied if the letter of the law 
were followed. 

None of these states has so far legally ex- 
empted small out-of-state corporations from the 
application of the tax, and it is doubtful that 
a state could constitutionally establish such an 
exemption without making it equally applicable 
to its home companies. Furthermore, the ad- 
ministration of the exemption would be quite 
difficult. Under the circumstances, tax admin- 
istrators would have to exercise considerable 
discretion in applying their state's tax to some 
out-of-state corporations and in not applying it 
to others. 

It is clear, therefore, that the new mode of 
application of state corporate net income taxes 
can be only arbitrarily administered, and that 
many out-of-state corporations will be operating 
under continuous uncertainty about their vyl- 
nerability to a tax assessment and to payments 
of arrears and penalties. The scope for both bar- 
gaining and litigation would be tremendously 
increased. 


Effect on Interstate Commerce 


The new concept will also interfere seriously 
with the free flow of interstate commerce up- 
on which the prosperity of our economy is 
founded. The imposition of the tax in a market 
state is equivalent to a requirement that the 
corporation take out a license for a right to sell 
goods in the state. While it may not stop a large 
corporation from selling goods in the state, it 
may stop many medium-size or small corpora- 
tions from doing so. The sales solicited by such 
a corporation may not be large enough to justi- 
fy paying a tax and filing a return or to risk 
back assessments for the years when the com- 
pany may have been selling goods in the state 
under the assumption that it was not subject 
to the tax. 

As a result, many corporations may very well 
limit their sales to a regional rather than a 
national market, with a consequent curtailment 
of interregional competition and of the efficient 
interregional use of the country’s economic re- 
sources. A good part of the unity of our nation- 
al market would be destroyed for the first time 
in the history of our country. Actually, in the 
whole 170 years that have elapsed since the 
adoption of the federal constitution — which 

ibited the erection of tariff barriers by the 
states and established one single national mar- 
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ket — there has not been a comparable attempt 
at interference with interstate commerce. 

The whole structure of distribution of manu- 
factured goods may be changed fundamental- 
ly, but not advantageously, as a result of these 
interferences with interstate commerce, since 
many corporations may organize su 
dispense with sales agents, or sell through dis- 
tributors to avoid the harassing state imposi- 
tions. In this way the efficiency of the national 
economy would be reduced. 

The company executives interviewed or other- 
wise contacted in the course of this study ex- 
pressed grave concern over the adverse effects 
which wider use of this innovation in state busi- 
ness taxation might have on their ability to carry 
on business throughout the country. Quite a 
number of companies indicated that they would 
seriously consider making substantial alterations 
in their whole sales organizations and activities 
if taxed on such a basis. Medium-size and small 
concerns were particularly emphatic in this re- 
spect. The following are representative samples 
of responses to our questionnaire: 

© “We might well have to abandon or drastically 
change our sales methods. Possibly we would 
try to work through sales agencies or sell di- 
rect without a sales force. Taxation of income 
by the various states and a duplication of such 
taxation by our home state would be financially 
intolerable.” 

© “We would sell to some organization in that 
state for resale by them to users and endeavor 
to have all sales qualify as interstate com- 
merce sales,” 

© “If such states were far removed from our 
as we might possibly withdraw from 

in them, because of this addi 
cost on eae of high freight equalization costs.” 
© “We might have to consider other channels of 
distribution.” 

® “We would try to sell more locally and cut 
out other states.” 

* “Records by states would have to be kept for 
the first time — they would act as a deterrent 
in marginal profit states.” 

* “It would cause us to examine the value of 
states from a sales and profit standpoint and 
perhaps stop sale in certain marginal states.” 


Conclusion 


From an economic point of view it must 
be concluded that the application of corporate 
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income taxes by states to firms which merely 
solicit business in the state, whether through a 
local office, a resident salesman operating from 
his home, or nonresident traveling salesmen, is 
unwise. The reasons are as follows: 


(1) Where an out-of-state company’s activities 
are confined to solicitation, its contact with the 
state is too remote and its receipt of benefits from 
the state, if any, are too inconsequential to con- 
sider it an integral part of that state’s economy and 
to justify, on any principle of equity, any levy as 
direct and pervasive as the net income tax. 

(2) Companies that are extensively engaged in 
interstate commerce will have to file annual re- 
turns and pay income taxes to a multitude of states 
in which they conduct very little business. This 
will increase the difficulties of compliance because 
of the different methods used by the states in im- 
posing these taxes and in allocating income under 
them. It will compel many corporations, especially 
of small and medium size, to restrict their sales to 
a few states, with the result that interstate com- 
merce will be impeded and the efficiency of the 
national economy will be lowered. 

(3) The possibilities of double and multiple tax- 
ation of companies on the same net income will 
be greatly increased. Thus, that degree of relative 
equitableness which it has taken the states many 
years to achieve will be destroyed. 

(4) Levying income taxes on such companies 
represents the taxing by some states of income pro- 
duced by the capital and labor employed in other 
states with the aid of the services rendered by these 
other states. This constitutes an uncontrolled and 
often wholly unwarranted redistribution of tax re- 
sources not calculated to produce any discernible 
national advantage. 

(5) Finally, the administration of these taxes 
will be much more difficult and arbitrary, and will 
necessarily result in a considerable amount of eva- 
sion and litigation. 


Companies not directly engaged in manufac- 
turing in a state should be required to pay taxes 
there on a net income basis only if they main- 
tain regular and permanent administrative and 
sales offices authoritatively representing them, 
and if they conduct more extensive and direct 
business operations through these offices than 
the mere solicitation of orders. Such operations 
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may include different functions in different 
types of companies. They may embrace the ad- 
justment and collection of accounts, the care of 
customers’ complaints, the servicing of the com- 
pany’s installations, the display of goods for 
sale, the definite acceptance of orders and fill- 
ing them from stocks on hand, the sending out 
of salesmen to surrounding states, and so on. 
How many such activities would have to be con- 
ducted to make a company vulnerable to taxa- 
tion on this basis is a question that may well 
be left to each state to decide for itself. 
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Future Action 


It is to be hoped, therefore, that after consid- 
ering the effects of the new tax on business and 
the economy, the states that have attempted to 
apply it will abandon it; that other states will 
desist from attempting it; and that the national 
associations that have been striving for years to 
promote equitable and sound methods of state 
and local business taxation will withhold en- 
dorsement from this dangerous new concept. 

It is to be hoped, too, from an economic point 
of view, that the Supreme Court will find the 
mere solicitation of orders in a state an insuf- 
ficient basis for imposing a state corporate in- 
come tax, and rule that any levy made on that 
basis is in violation of both the commerce clause 
and the due process clause. 

Finally, it is to be hoped that Congress will 
bar the unwise and nationally harmful exten- 
sion of state corporation income taxation into 
the domain of interstate commerce. These bars 
must be specific enough to prevent harmful 
state action and yet be broad enough to allow 
the states legitimate latitude in shaping their 
business income taxes according to their particu- 
lar circumstances. No matter how the Supreme 
Court decides the constitutional issues involved, 
economic considerations make Congressional in- 
tervention of this kind absolutely necessary. 

Exactly what form such federal legislation 
should take is a question that cannot be an- 
swered without a broad and competent study 
of all the issues and facts involved. Congress 
alone can make such a study, and it should or- 
ganize one soon. 
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* 
Will SUPREME COURT Decision 
End FREE TRADE Between the STATES? 


By James J. Butler 


> Are Supreme Court Decisions Becoming More 


Political Than Judicious? 


> insidious and Creeping Destruction of the 
System That Made The United States Great. 


@ BY APPROVING STATE TAXATION of in- 

come earned in interstate commerce, the Sup- 
reme Court appears to have promoted a system tan- 
tamount to tariff barriers at every border, “Bal- 
kanizing” the United States, and endangering the 
national sales and distribution pattern. 

In a series of opinions highlighted by vigorous 
dissents, a majority of the justices placed their ac- 
tion within the framework of the U.S. Constitution. 
Enlargement by interpretation, it was tacitly agreed ; 
but, they insisted, creation of no new tax jurisdic- 
tions. 

That a company operating an established place of 
business within a state is subject to the income tax 
on earnings in that state was not disputed. Neither 
was it contended that a state is not permitted to tax 
physical properties of an out-of-state company, used 
within its borders to carry on trade and business. 


What the core decision in the series declares is this: 


When sales or services are finalizéd within a 
state, the revenue becomes subject to the same 


tax a domestic firm pays on its incomes. The 
court said it is of no consequence that the con- 
tractual offer-and-acceptance took place in an- 
other jurisdiction and that the merchandise 
moved in interstate carriers to the point where 
the consignee took title, began its “use” and con- 
currently assumed the obligation to pay ad 
valorem and other taxes, if any. 


The minority of the court answered: 


As long as the transactions retain their in- 
terstate character, to tax the revenues would be 
an unconstitutional burdening of the free flow 
of “commerce.” 

The Commerce Clause 
Before examining the arguments and the decisions 
reached in the situations before the bench it would 
be well to review the history of the “commerce 
clause” of the U.S. Constitution (Sec. 8). It de 
clares: “The Congress shall have the power ... to 
regulate Commerce with Foreign Nations, and 
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mong the several states, and with the Indian 
tribes.” This provision was written by the Constitu- 
tional Convention after much discussion, to put an 
end to the taxes, duties and other burdens which the 
States had imposed, under the Articles of Confe- 
deration, upon one another’s trade and activities. 
Constitutional authorities agree that if it were not 
for the commerce clause the states would long since 
have wrecked the Union. 

The commerce clause has been a wise barrier to 
the activities of states.in more than 2000 cases that 
reached their own courte of last resort or the Sup- 
reme Court of the United States. Tax laws, license 
laws, and regulative laws of infinite variety en- 
acted by state legislatures have been held invalid 
under the test of interference with the free flow of 
interstate commerce. That has been true, also, of 
statutes intended to promote local progperity; an 
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an eee Federal regulation of transactions 
not directly affecting interstate commerce. So it will 
be seen that the courts in other years have been as 
zealous in protecting constitutional rights of states 
as they were in keeping intact the functions of the 
Federal Government. 

Australia was quick to put a commerce clause in 
its constitution (1900) and thus end, as to the new 
states of the commonwealth, the burdens and tariff 
exactions they had imposed upon one another 
Brazil had made its federal government supreme 
over commerce in 1890, as Canada had done 23 
years before. It may be safely said that all im- 
portant national constitutions have enacted — and 
preserved — a bar against states interfering with 
commerce. European countries have seen this safe- 
guard hold nations together, and its absence cause 
them to fall apart. The toppling of Austria from 
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act, for example, prohibit- 
ing pipeline companies 
from transporting except 
between points within the 
state. 

After the Constitution 
had been written and while 
it was before the states for 
ratification, George Wash- 
ington wrote to Lafayette 
welcoming the new restric- 
tion as an end to “some of 
the most pig a en 

reposterous edicts on the 
Subject of trade.” Under 
the Articles of Confedera- 
tion, Rhode Island had met 
all its governmental ex- 

out of duties it lev- 
ied at a single port on the 
commerce entering from 
other states. 

As time went on the com- 
merce clause became fully 
accepted. Citizens of a state 
naturally favor develop- 
ment at home but they soon 


DISSENT BY JUSTICE FRANKFURTER 
“As one follows the tortuous and anguished 
endeovors to establish o free trade area with- 
in Western Europe, unhampered by interior 
barriers, against the opposition of inert and 
narrow conceptions of self-interest by the 
component nations, admiration for the far- 
sighted statecraft of the Framers of the Cons- | 
titution is intensified. Guided by the experience | 
of the evils generated by the parochialism 
of the new States, the wise men at the Phila- | 
delphia Convention took measures to make 
of the expansive United States a free trade | 
area and to withdraw from the states the 
selfish exercise of power over foreign trade, | 
both import and export. They accomplished 
this by two provisions in the Constitution: the 
Commerce Clause and the Import-Export 
Clause.” 



























JUSTICE FELIX FRANKFURTER 
Washington, D.C. Feb. 24, 1959 






EDITOR'S NOTE: Justice Frankfurter’s opinion 
underscores the foresight of the founding fathers 


major power status had as 
its prelude a history of un- 
wise sectional tariff bar- 
riers which ultimately 
found the country at the 
mercy of its neighbors 
when World War 2 came. 
What happened at that 
juncture is history, too. 
Running diametrically 
opposite to the course en- 
couraged by the Supreme 
Court in the Minnesota and 
Georgia cases recently de- 
cided, is the European Com- 
mon Market. Here is a fam- 
ily of sovereign nations, 
neighbors, which have 
found that dropping the 
tariff wall, rather than con- 
structing or reconstructing 
one, is the key to the gen- 
eral welfare. In our own 
case, the philosophy of the 
Hull Act setting up Recip- 
rocal Trade Agreements, is 
a challenge to the Supreme 






came to appreciate that un- 
der a Union (if one were 
to continue) the citizens of 
one state must look to the 
advancement of all states. 

The clause is said to have been suggested by James 
Monroe who believed national regulation “necessary 
to preserve the Union; without it, it will infallibly 
crumble to pieces.” As a member of the Congress 
under the Articles of Confederation (1783-1786) 
Monroe worked to secure for Congress the power to 
regulate commerce among the states and thereby 
remove what he considered the chief defect in the 
then existing government. 

Commerce, said the Supreme Court in an early 
case “comprehends traffic, trade, navigation, com- 
munications, the transit of persons and the trans- 
mission of messages by telegraph — indeed, every 
species of commercial intercourse.” The Interstate 
Commerce Commission, the Antitrust laws, grew 
out of this tenet. The constitutional principle came 
conspicuously into play in the early 30’s when the 
Supreme Court voided the Nationa! Industrial Re- 
covery Act (the “Blue Eagle”). Here, said the jus- 
tices, was a clear violation of the commerce clause: 


and shows they must have had the gift of pro- } 
phecy. Also it shows how far we are drifting | 
from a realistic es 


int, which the Common | 
Market and like undertakings are embracing. 


Court’s rationale on wis- 
dom of sectional right to 
tax commerce. It is ines- 
capable as one reads the 
; decisions now under discus- 
sion that economic considerations favoring the 
several states were permitted to weigh heavily in 
arriving at the conclusions reached by the justices. 
This was one of the major complaints made by the 
dissenting judges in the determinations by their 
associates. 





A Backward Step 


This background may be sufficient to place in 
proper legal perspective, the Minnesota statute 
which was enforced against Northwestern States 
Portland Cement Co., of Mason City, Ia. The per- 
tinent section of the statute reads: 

“290.03. An annual tax for each taxable year, 
computed in the manner and at the rates herein- 
after provided is hereby imposed upon the taxable 
net income for such year of the following classes of 
taxpayers: 

“(1) Domestic and foreign corporations not tax- 
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able under section 290.02 which own Eeverly with- 
in this state or whose business within t his state 

the taxable year consists exclusively of 
foreign commerce, interstate commerce, or both.” 





THE LITIGATION 


» The facts in the Georgia case for all judicial 
purposes are the same as in the Minnesota litiga- 
tion. Discussion of the circumstances of the latter 
will serve to illuminate. Northwestern States 
Portland Cement Company is an Iowa-chartered 

ration having its principal place of business 
in Mason City, Ia. It has never qualified to do 
business in the State of Minnesota, nor has the 
state insisted that it establish in the state. When 
the cement company failed, and refused, to file 
state income tax returns for the years 1943-1948, 
the tax commission entered an order demanding 
payment of an amount determined to be due. The 
company replied that it is manufactures and sells 
cement at its home office and plant in Mason City; 
that it maintains only a sales office in Minnea- 
polis, occupied under a lease taken by the home 
and used for the purpose of a clearing 
house for orders customers telephone or mail into 
this office in the course of interstate commerce. 
® The cement company owned no real estate 
in Minnesota and its only personal property was 
its salesmen’s automobiles, office furniture and 
fixtures, and good will advertising material. Em- 
ployees were paid by checks, issued at Mason 
ity salesmen and office help, a staff ranging 
from two to six. Other salesmen were hired by 
the Mason City office and they made daily reports 
to Mason City submitting for acceptance or re- 
ection there, any orders they received. Sales 
mtracts were drafted in teen i and sent directly 
the customers involved; no employee in Min- 
nesota could accept or reject an order, or pass on 
a customer’s credit. Credits, extensions, collec- 
tions and adjustments were handled exclusively 
from Mason City. Merchandise was invoiced and 
_ by = from the Iowa plant direct to 
company warehouse or other 
Saveee ented | in Minnesota. 


Unrealistic Restraint of Trade 


® When the state sued to enforce its claim, the 
court in an unchallenged declaration found 
the company’s activities “were an integral 
interstate activities, and all revenue re- 
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went to the 8 Ds Supreme Court on 
. There a majority held, in an opinion that 
mark a turning point in ‘the interstate com- 
ree system of the United States, that because 
per cent of the company’s total shipments go 
Minnesota, that state is within its rights in 
exacting income tax payment. This appears to 
establish a new concept of trade and commerce 
between the states, namely, that where the volume 
of shipments from one state into a neighboring 
is a substantial portion of the shipper’s 
total, that commerce in effect becomes “localized” 
and thus “separated” from ordinary interstate 
commerce. The Minnesota Supreme Court did not 
attempt to delineate the precise volume or per- 
centage of total shipments that would be neces- 
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sary to effect this localization or separation from 
commerce. It may be surmised that, at some 
point, a less extensive volume or percentage of 
shipments between two neighboring states would 
continue entitled to the protection of the com- 
merce clause. 

In a 1944 case, the Supreme Court of the 
United States had laid down the law in a decision 
which the cement company took to be conclusive 
on the covered point, or persuasive at least. The 
court said: “The very purpose of the commerce 
clause was to create an area of free trade among 
the several states. That clause vested the power 
of taxing a transaction forming an unbroken 
process of interstate commerce, in the Congress, 
not in the states. The protesting company ar- 
gued that if each state were to be free to establish 
its own barriers to interstate commerce by the 
simple ient of imposing its own tax, at its 
own special rate, and under its own formula, 
upon such commerce, chaos must necessarily result 
and there can be no area of that “free trade 
among the several states” so jealously guarded by 
the Supreme Court for more than a century. 

> As recently as 1951 (Norton Co., vs. State 
of Illinois) the Supreme Court spoke out in agree- 
ment with the law and logic expressed by the 
company in its protest of the Minnesota decision. 
The Court observed: 

“Where a corporation chooses to stay at home 
in all respects except to send abroad advertising 
or drummers to solicit orders which are sent 
directly to the home office for acceptance, filling, 
and delivery back to the buyer, it is obvious that 
the State of the buyer has no local grip on the 


»> In the processes of litigation. Minnesota con- 
tended that the operations of the cement com- 
pany were typical of methods used by domestic 
companies. Because of the substantial volume of 
business carried on there was a steady and con- 
tinuous flow over the state line and, it was sub- 
mitted, activities were regular, systematic. and 
well organized for the purpose of selling products. 
Counsel for the state said neither tax for the 
privilege of doing business, nor excise tax. is in- 
volved; the levy was presented as a net income 
tax, limited and.apportioned to the income earned 
waip the state. 

> “It,” said the State’s Attorney General, “is 
non-discriminatory, applying equally to all tax- 
payers, resident or nonresident, whether engaged 
in interstate or intrastate commerce, and is con- 
fined to that portion of a taxpayer’s income earned 
from business activities which are fairly appor- 
tioned to, and localized within, the State of 
Minnesota.” 


Decision Zy Minnesota Supreme Court 


» The Minnesota Supreme Court played down the 
possibility that the domiciliary state, in this instance 
Towa, might impose an income tax on all of the 
cement company’s revenues resulting, here, in a 
system of double taxation and suggesting the 
further possibility that there might be more taxes 
in other states of the interstate operation. Min- 
nesota, the judges said, excuses payment on income 
earned in other states. They ventured that a Sup- 
reme Court decision in a 
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related, but not identical, tax 
situation might uire all states 
to do likewise. (The cases seem 
disparate: the one cited by the 
Minnesota court concerned ad va- 
lorem taxation on physical prop- 
erties permanently located within 
a state other than the company’s 
principal place of business. It 
did not touch income.) But in any 
event, consoled the state court, 
— is constitutional prohibition 

revents the doubling up 
or oot i tiplying of the burden in 
such a way as to result in a total 
taxation of more than 100 per 
cent of the net income of the cor- 

.” That boils down to 
judiciai ‘assurance that no firm 
need fear anything more drastic 
than confiscation of its income by 
the collectors. No deficiency judg- 
ments, presumably ! 

The litigation reached the Sup- 
reme Court of the United States 
with one holding in support of 
state taxation of earnings in in- 
terstate commerce (Minnesota), 
and one which reached the oppo- 
site conclusion (Georgia). The 

court affirmed the former 
and reversed the latter. 


The Majority Opinion 


The majority opinion was 
written by J Tom Clark. 
He alluded to the fact that the 

Court has ruled on 
the commerce clause in more 
than 300 cases involving state 
statutes — tax and otherwise 
— and established this among 
the firm peaks of decision which 
remain unquestioned: “It has 

been established doctrine 
the Commerce gives 
exclusive power to the Con- 


act on the subject in the area 
of taxation nevertheless re- 
quires interstate commerce 
shall be free from any direct 
restrictions or impositions by 
the states.” 

canals, Se ein dew 

, op n 

moved to the distinguishing 
factors it found in the instant 
cases: “The taxes are not ‘re- 
gulations’ in any sense of that 
term. Admittedly they do not 
discriminate against nor sub- 
ject either corporation to an 
undue burden. While it is true 
that a state may not erect a 
wall around its borders pre- 
venting commerce an entry, it 


is axiomatic that the founders - 


did not intend to immunize 
such commerce from carrying 
= bad share of the costs of ) 

te government in return for 
the benefits it derives from 
within the state. The levies are 
not privilege taxes.” 

The court placed store in the 
fact that states in the cases 
under examination were seek- 

to tax interstate earnings 
only to the extent that they 
arose within the taxing state. 
This, said the judges, cannot 
“burden” commerce if appor- 
tionment formulas are follow- 
ed uniformly. The possibility 
that apportionment might not 
exist in some states was con- 
ceded, then brushed aside with 
the comment: “There is noth- 
ing to show that multiple taxa- 
tion is oan We cannot deal 
in abstractions 


Minority Opinion 


Justice Felix Frankfurter 
assured there is no “dealing in 
wrote 


rce, 
there is not a single decision 
adjudicating the precise situa- 
tion before us. Concretely, we 
have never decided that a state 
may tax a corporation when 
that tax is on income related 
to the state by virtue of ac- 
tivities within it, when such 


gives to a corporation so en- 
gaged nothing which it can 
withhold and therefore nothing 
for which it can charge a price 
whether the price be the cost 
of a license to do interstate 
business or a tax on the profits 
accruing from that business.” 


Justice Frankfurter foresaw 
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depicted as forcing upon these 
companies a te income tax 
in each state, which in turn means 
that they will have to keep books, 
make returns, store records, and 
engage legal counsel to meet the 
diverse and variegated tax laws 
of the 49 states, with their dif- 
ferent times for filing returns, 
different tax structures, different 
modes for determining “net in- 
come” and, very likely, different 
formulas of apportionment. 

Businessmen agreeing with the 
dissent translate this into large 
boosts in bookkeeping, account- 
ing, and legal costs. In the case 
of a small company doing relati- 
vely little business in each of 
many states the costs of prepar- 
ing to pay the tax might well ex- 
ceed the very tax itself. 


Without question the decision 
will bring demand for legislative 
processes to be evolved in Wash- 
Shem Justice Frankfurter a- 
greed “the problem calls for solu- 
tion by devising a congressional 
— ouldialan “Congress a- 
can provide for a full and 
thorough canvassing of the mul- 
titudinous and intricate factors 
which compose the problem of 
the taxing freedom of the states 
and the needed limits on such 
state taxing power. 


“Congressional committees can 
make studies and give the claims 
of the various states adequate 
hearing before the ultimate legis- 
lative formulation of policy is 
made by the representatives of 
all the states. The solution of 
these problems ought not to rest 
on the self-servi 


entitled to out of the national re- 
sources.” 
similar recommendation before. 


The Supreme Court made a 
Northwest Airlines had become 
embroiled in a tax dispute with 
Minnesota. In its decision the 
court s ted that the Civil 
Aeronautics Board make a study 
and report to Congress on meth- 
ods of eliminating burdensome, 
multiple taxation of airlines. The 
report which came out of this 
was a 158-page document whose 
length and complex economic 
content in dealing with only a 
single subject of state taxation, 
fully illustrated both the difficul- 
ties and nonjudicial nature of the 
problem. Several bills are pending 
in Congress. 
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A similar situation existed in 
tne earlier days Of railroading. Lt 
as not been tully solved as yet. 
ine ralis, as 1s tne Case With alr- 
nes, Malntam terminais, wcket 
olices and other intrastate Lacii- 
iules. but tuelr revenues must De 
uuocated out of dilticuit-to-isoiate 
sources. 

Australia has resolved the pro- 
biem py a national arrangement 
whereby taxes are collected by 
the Commonweailtn and, irom 
tnese revenues, appropriate al- 
iocations are made annually to 
une states through the mechanism 
ot a Prime Ministers Uonterence 
— the rrime Minister of the Cum- 
monwealth and the Prime Minis- 
ters of the several states. 

in decisions which came only 
one week earlier the Supreme 
Court lessened the effectiveness 
ot the commerce clause in another 
pair of cases which involved state 
taxation and again Justice k'rank- 
furter dissented. This time with 
Justice Harlan sided with him. 
it has been more than 130 years 
since Chief Justice Marshall 
wrote his (Brown vs. Maryland) 
opinion, unanimously seconded, 
that a state may not tax imports 
from foreign countries while re- 
tained in their original “package” 
or prior to the use of the goods 
or their sale. That era ended Feb. 
24. The Youngstown Sheet & 
Tube Co. imported ores from five 
foreign countries for ultimate use 
in its Ohio blast furnaces. The 
imports were segregated because 
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each is for a different use; huge 
bins are mantained several miles 
from the plant for this purpose 
and as needs arise, quantities are 
transported to stock bins adja- 
cent to the furnaces. The stock 
bins hold a few days supply; the 
large storage is kept for estimat- 
ed requirements for about three 
months. In spite of the long re- 
spected rule of law, the state of 
Ohio labeled both types of stor- 
age a conversion to use, taxed 
both, and the Supreme Court up- 
held the decision. The dissenting 
jurists professed inability to 
square that finding with the long- 
followed rule laid down 132 years 
ago by Chief Justice Marshall: 
“While remaining the property 
of the importer, in his warehouse, 
in the original form or package 
in which it was imported, a tax 
upon it is too plainly a duty on 
imports to escape the prohibition 
of the constitution.” 

In U. S. Plywood Corporation 
vs. the City of Algoma (Wisc.) 
the state taxed lumber brought 
from Canada and other countries. 
part of which was placed in a 
warehouse and part stored in the 
open to speed the drying process. 
The basis, upheld by the Supreme 
Court, was that the stored ply- 
wood was available to meet oner- 
ational needs, while drying other 
lumber was a step in its manu- 
facture — that in both instances 
interstate commerce had ceased 
the commodities were in stages 
of processing. END 
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Appenpix XII 


PREPARED STATEMENT OF HAROLD B. WESS, PROFESSOR OF BUSINESS ADMINISTRA- 
TION AND MARKETING, SCHOOL OF BUSINESS ADMINISTRATION, AMERICAN UNI- 
VERSITY, WASHINGTON, D.C., REPRESENTING THE NATIONAL SMALL-BUSINESS 
MEN’s ASSOCIATION OF WASHINGTON, D.C. 


Mr. Chairman and members of the committee, my name is Harold B. Wess, 
and I am program director of the School of Business Administration of the 
American University of Washington, D.C. I have had an extensive teaching 
and business background, and I am firmly convinced that our American free- 
enterprise system has its roots in a vital and prosperous small-business com- 
munity. I appreciate the opportunity to present this statement to your com- 
mittee, and I do so as a consultant for the National Small-Business Men’s Asso- 
ciation of Washington, D.C. 

Congress has shown an enlightened awareness of the importance of preserving 
small business in order to maintain our free-enterprise system. It has there- 
fore passed legislation to help small business survive and thrive. Justice Felix 
Frankfurter, in his dissenting opinion, justly places this problem in the hands 
of Congress. 

When I was director of Consumer Soft Goods, Consumer Hard Goods, and 
Distribution Divisions of the Office of Price Stabilization in 1951, I found that 
small business could not afford the burdens, expensewise, of keeping up with 
all the paper work and record keeping required of them. Justice Frankfurter 
is correct in his practi.al appraisal of the complications and heavy burdens 
generated by the decision in the Minnesota-Georgia case. I am deeply im- 
pressed by his understanding of this problem as expressed in the following 
statement: 

“It will not, I believe, be gainsaid that there are thousands of relatively small 
or moderate-size corporations doing exclusively interstate business spread over 
several States. To subject these corporations to a separate income tax in each 
of these States means that they will have to keep books, make returns, store 
records, and engage legal counsel, all to meet the divers and variegated tax 
laws of 49 States, with their different modes for determining net income and, 
different, often conflicting, formulas of apportionment. This will involve large 
increases in bookkeeping, accounting, and legal paraphernalia to meet these 
new demands. The cost of such a far-flung scheme for complying with the taxing 
requirements of the different States may well exceed the burden of the taxes 
themselves, especially in the case of small companies doing a small volume of 
business in several States.” 

In my opinion it is imperative that Congress pass proper legislation that will 
take into consideration the impact that this Supreme Court decision will have 
on our free economy and paricularly its adverse impact on small business. My 


considered judgment is that this decision will lay an undue burden on small 
business. 





AppEeNpDIx XIII 


LETTER FROM DON WHITE, EXECUTIVE VICE PRESIDENT, NATIONAL AUDIO-VISUAL 
ASSOCIATION, INC. 


FAIRFAX, VA., April 9, 1959. 
Mr. WALTER STULTsS, 
Director, Senate Committee on Small Business, 
Senate Office Building, 
Washington, D.C. 


My Dear Mr. Stutts: This is in regard to your hearings on the Supreme 
Court decision in the case of Northwestern Co. v. Minnesota. 

Although it will not be possible for representatives of our association to be 
present or testify in your hearings because these come at the time of our western 
convention, I would like it made a part of the record, if at all possible, that the 
National Audio-Visual Association strongly urges remedial legislation to pro- 
tect small businesses from the very serious tax problems which will result if the 
Supreme Court’s decision of February 24 is allowed to stand. 
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We very much hope your committee will take action in this matter. 


Sincerely, ” = 
ON WHITE, 


Executive Vice President. 


Apprenpix XIV 


PREPARED STATEMENT OF HAROLD R. GIBLIN, DIRECTOR, ACCOUNTING 
AND OFFICE MANAGEMENT 


NATIONAL SHOE MANUFACTURERS ASSOCIATION, INC., 
New York, N. Y., April 15, 1959, 
Re State taxation of interstate commerce. 


Senator JoHN B. SPARKMAN, Chairman, 
Senate Select Committee on Small Business, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR SPARKMAN : Your committee is presently receiving oral and writ- 
ten testimony to determine the effect of the recent Supreme Court decisions on 
business. The decisions referred to concern Stockham Valves & Fittings, Inc., 
and Northwestern States Portland Cement Co. The effect of these decisions is 
to make it legal for States to tax “that portion of a foreign corporation’s net 
income earned from and fairly apportioned to business activities within the 
taxing State when those activities are exclusively in furtherance of interstate 
commerce,” 

The national effect can be seen in two headlines—from the Wall Street Jour- 
nal, “Georgia Agents Roam the United States To Gather Taxes From Out-of-State 
Companies”; the Boston Herald the day following the Supreme Court decision 
carried a headline which in effect stated “Massachusetts To Go After Windfall 
Taxes.” No doubt, similar headlines appeared in all 49 states. States that 
are hungry for new income are now on the march. Idaho has already amended 
its taxing laws. ~. 

The shoe manufacturing industry consisting of approximately 1,000 firms (75 
percent have a small volume of less than 2% million a year and are considered 
small business) have been faced with tax problems from a number of States. 
These States have been pressing hard for collections on business claimed to be 
done within the taxing States even though the majority of legal opinions was 
to the effect that business was not being done in these States. Many of these 
firms merely had agents who carried several competitive lines of shoes. Con- 
trol over the activities of these agents in many cases did not exist as the agents 
were basically independent contractors who covered territories when and as 
they pleased. Orders were accepted or rejected by the manufacturer at the 
home office in a foreign State. 

Many of these firms on advise of legal counsel, refused_to pay taxes, several 
paid under protest, and several paid to rid themselves of the nuisance. 

Now that the door is open to tax assessments from 49 States, congressional 
action of some type should be taken to permit these firms to continue in business. 

The problem to be faced by these firms is best stated by Mr. Justice Frank- 
furter in his dissenting opinion. Mr. Justice Frankfurter stated “To subject 
these corporations to a separate income tax in each of these States means that 
they will have to keep books, make returns, store records and engage legal 
counsel, all to meet the divers and variegated tax laws of 49 States, with their 
different times for filing returns, different tax structures, different modes for 
determining net income and different, often conflicting, formulas of apportion- 
ment. This will involve large increases in bookkeeping, accounting, and legal 
paraphernalia to meet these new demands. The cost of such a farflung scheme 
for complying with the taxing requirements of the different States may well 
exceed the burden of the taxes themselves, especially in the case of small com- 
panies doing a small volume of business in several States.” 

With most of the 49 States having financial difficulty in meeting their respec- 
tive budgets it will naturally follow that each will endeavor to seek out addi- 
tional income through this new source of revenue. Under the decisions referred 
to the door is now open to legal assessment in this direction and many of the 
States will be entitled to revenue, even though the foreign corporations may have 
lost money in its operations in that particular taxing State. The net effect of 
this would be for many firms in this and in other industries to be paying taxes 
on more than 100 percent of their net profits. 
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According to the Court it is within the power of Congress to pass whatever 
laws are required to regulate the States in their taxing powers. To again quote 
from Justice Frankfurter’s opinion “The solution to these problems ought not to 
rest on the self-serving determination of the States of what they are entitled to 
out of the Nation’s resources. Congress alone can formulate policies founded 
upon economic realities, perhaps to be applied to the myriad situation involved 
by a properly constituted and duly informed administrative agency.” 

It appears that one of two possible actions should be taken by Congress. One, 
a law should be passed which would limit States in their tax efforts on this 
interstate commerce problem, or two (if Congress decides to permit such tax 
actions to continue and expand) a type of uniform taxing policy should be 
adopted by all 49 States. 

Obviously, some one has to pay for the excess costs of taxes and the bookkeeping 
necessary to handle the records. These extra charges, of course, will have to 
be passed on to the consumer and will mean higher prices and more “hidden 
taxes.” 

It is hoped that your committee will be able to resolve this problem in such 
a manner as to relieve the buying pubiic and the manufacturer of these addi- 
tional and unnecessary financial burdens. 

Respectfully submitted. 

Very truly yours, 
HAROLD R. GIBLIN. 


P.S.—News releases state that Tennessee and Utah have also amended their 
laws to permit the taxation of out-of-State earnings. 


AppENDIX XV 


COMMENTS ON RECENT SUPREME CourT Tax DECISIONS BY NATIONAL COMMITTEE 
ON STATE AND LocAL TAXATION, CONTROLLERS INSTITUTE OF AMERICA, INC., 
NEw YorK, N.Y., SUBMITTED BY LEON RIDGEWAY, CHAIRMAN 


For many years the National Committee on State and Local Taxation of the 
Controllers Institute of America has been gravely concerned with the growing 
complexities of State and local taxes, and the startling lack of uniformity in 
their application. As the result of variations in such tax laws, business enter- 
prises are being burdened with heavy administrative costs and an increasing 
number of cases involving multiple taxation. 

The recent decisions of the U.S. Supreme Court, concerning State taxation 
of income arising from interstate commerce have such momentous implications 
that they have accentuated, probably more than any other single action, the 
need for immediate corrective legislation in this respect. The Senate Small 
Business Committee can perform a vital function in investigating the impact of 
these decisions and in recommending appropriate congressional action. 

We refer specifically to the decisions of the Supreme Court handed down on 
February 24, 1959, in the cases of Northwestern States Portland Cement Com- 
pany v. Minnesota and Stockham Valves and Fittings Company, Inc. v. Georgia. 
Two companion cases decided on March 2, 1959, involving Brown-Forman Dis- 
tillers Corporation v. Louisiana and the ET &€ WCN Transportation Company, 
Inc. v. North Carolina involved similar issues. These decisions now virtually 
eliminate all existing landmarks and all known tests of immunity of interstate 
commerce from State taxation when the tax imposed is one stated to be directly 
on net income and not on a business privilege measured by net income. Many 
States which at present do not levy such tax, are now given an unassailable 
tax claim against corporations on all net income derived in any way from 
sources within its borders. 

In the Northwestern-Stockham decision it is stated “‘We conclude that net 
income from the interstate operations of a foreign corporation may be sub- 
jected to State taxation provided the levy is not discriminatory and is properly 
apportioned to local activities within the taxing State forming sufficient nexus 
to support the same.” Under the Court’s decision no attempt is made to define 
what constitutes local activity within the taxing State or what constitutes 
“nexus.” Consequently, all States now may consider any minimum contact as 
all that is necessary to establish that sufficient activity exists to make an out- 
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of-State corporation taxable. An equitable apportionment formula which is 
used to determine the income attributable to the State activity is all that is 
needed to make the tax stick. 


Impact of decisions 


The possibilities of the progressive multiple effects of future and back assess- 
ments resulting from these decisions of the Supreme Court are simply appalling. 
To the extent that any individual, association or corporation anywhere in the 
United States has tapped the markets of any State, it may now be held account- 
able taxwise to that State. This undoubtedly will call for a veritable flood 
of tax returns, assessments and payments in the wake of every dollar of busi- 
ness drawn from every State. Every minimum contact within a State may 
well be scrutinized. The slightest vestige of property, personnel, and the most 
fleeting, tenuous or insubstantial act or communication may supply a tax link 
if it is part of the regular business. Justice Frankfurter in his vigorous dis- 
senting opinion in the Northwestern-Stockham decision has very well amplified 
this point. 

If you add to the anticipated administrative burdens, which cannot help 
but result from these decisions, the nonuniformity of allocation and apportion- 
ment procedures in the various States, every businessman will be subjected not 
only a very real and costly accounting burden, but to multiple tax levies 
frequently on well over 100 percent of his income. Even though the Supreme 
Court’s decision established that the possibility of a multiple-tax burden exists, 
it makes no attempt to establish a reasonable approach to this issue. The re- 
moval of the traditional jurisdictional basis of the application of State corporate 
income taxes will, without doubt create more numerous and far harsher in- 
stances of unfair multiple taxation than have existed in the past. Therefore, 
business enterprises will be forced, far more than they are now, to resort to 
litigation in order to seek resolution of inequitable situations. This will impose 
an unwarranted burden on business and on the courts. 


Effect on national economy 


From an economic point of view, the extension of State corporate net income 
taxes to out-of-State firms which merely solicit business in a State, whether 
through a local office, a resident salesman, or nonresident traveling salesman, 
will have even more serious and inequitable consequences. The reasons are 
set forth briefly below. 

(a) When an out-of-State company’s activities are limited to the solicitation 
of orders, its contact with the State is too remote to consider the company an 
integral part of the State’s economy. Therefore, any levy as direct and per- 
vasive as the net income tax is unjustified, on any principle of equity. 

(b) The levying of State income taxes on such companies represents usurpa- 
tion by States of the financial resources of other States when such income is 
produced by capital and labor employed in other States with the aid of public 
services rendered by these other States. Such haphazard transfers of revenue 
sources constitute an uncontrolled and unwarranted redistribution of tax re- 
sources by which our national economy will lose. 

(ec) The difficulties of compliance will be increased due to the different allo- 
cation and apportionment methods employed by the States in imposing these 
taxes. Many companies, particularly medium and small-sized ones, will be 
compelled to restrict their sales to a few States, with the result that the free 
flow of interstate commerce will be impeded. Many business firms have already 
indicated they will be forced to make substantial alterations in their sales 
organizations and activities which will have the effect of reducing the effi- 
ciency of our national.economy. 


Desirability of uniformity 

It has been stated that one possible solution to this situation is for the States 
to adopt uniform statutes governing methods of allocation and apportionment: 
provided that what constitutes “doing business” is also uniformly defined. 
With this we heartily concur. Extensive efforts have already been exerted 
over a period of many years in this direction. The National Committee on 
State and Local Taxation of the Controllers Institute of America, National Tax 
Association, and other organiaztions have actively sponsored such programs for 
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uniformity. However, in all the intervening years the major obstacle to ac- 
ceptance by the various jurisdictions has been the inability to harmonize and 
reconcile the divergent interests of consuming States and manufacturing States. 

The commissioners on uniform State laws recently drafted and approved a 
proposed Uniform Division of Income for Tax Purposes Act and submitted it 
to tax administrators for consideration. Many tax administrators have already 
voiced objections to its provisions. Vigorous objections have been raised also 
by business associations, particularly by our national committee on State and 
local taxation, not as to its objective, but with respect to the introduction of the 
concept that interstate commerce would be taxable at least in the state of com- 
mercial domicile if not in the State or States where the commerce took place. 
Therefore, the efforts toward acceptance of uniform legislation by all States 
are fraught with difficulties. 

Because of objections to the commissioners’ proposed act, our national com- 
mittee on State and local taxation has prepared an alternative bill. For your 


consideration, a copy is attached hereto together with an addendum commenting 
thereon in relation to the commissioners’ proposal. 


Conclusion 


It appears that many years will expire before any program of uniformity 
could be adopted by the States, and many persons doubt that anything can ever 
be accomplished in this direction. In any event, such a program will not answer 
the vital question precipitated by the Supreme Court decisions, as to what con- 
stitutes “doing business” in a State. 

It is therefore suggested that your committee review this matter and recom- 
mend appropriate congressional action to define the limits within which States 
can tax firms engaged in interstate commerce activities. 

We also submit for your consideration, the need for establishing guidelines 
to be used by the States in adopting reasonable methods of allocation and ap- 
portionment in order to prevent the ever-present inequities of multiple-tax 
burdens. 

The need for devising a congressional policy is well stated by Justice Frank- 
furter in his dissenting opinion on the Northwestern-Stockham decision as 
follows: 

“The problem calls for solution by devising a congressional policy. Congress 
alone can provide for a full and thorough canvassing of the multitudinous and 
intricate factors which compose the problem of the taxing freedom of the States 
and the needed limits on such State taxing power. Congressional committees 
can make studies and give the claims of the individual States adequate hearing 
before the ultimate legislative formulation of policy is made by the representa- 
tives of all the States. The solution to these problems ought not to rest on the 
self-serving determination of the States of what they are entitled to out of the 
Nation’s resources. Congress alone can formulate policies founded upon eco- 
nomic realities, perhaps to be applied to the myriad situation involved by a 
properly constituted and duly informed administrative agency.” 

We believe the Congress has the authority to do this under the Constitution 
of the United States through which the States delegated to the United States the 
exclusive power to tax the privilege to engage in interstate commerce (U.S. 
Constitution, art. 1, see. 8, clause 3). “While the reach of the reserved tax- 
ing power of a State is great, the constitutional separation of the Federal 
and State powers makes it essential that no State be permitted to exercise, with- 
out authority from Congress, those functions which it has delegated exclusively 
to Congress.” 

The National Committee on State and Local Taxation of the Controllers 
Institute of America will be most grateful for any opportunity to amplify the 
views expressed herein and to attend any hearings which your committee may 
hold on this subject. 

Respectfully submitted. 

NATIONAL COMMITTEE ON STATE AND LOCAL TAXATION, 
LEON RipGeway, Chairman. 
APRIL 17, 1959. 
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AppenpIx XV-A 


DRAFT OF ALTERNATIVE PROPOSAL FOR UNIFORM DIVISION OF INCOME FOR TAx 
PuRPOSES ACT 


(Prepared by National Committee on State and Local Taxation, Controllers 
Institute of America, Inc.) 


(Brackets indicate matter which may need different treatment by the several States.) 


SEcTION. 1. As used in this Act, unless the context otherwise requires : 

(a) “Compensation” means wages, salaries, commissions and any other form 
of remuneration paid or accrued to employees for personal services. 

(b) “Financial organization” means any bank, trust company, savings bank, 
{industrial bank, land bank, safe deposit company,] private banker, savings and 
loan association, credit union, [cooperative bank], investment company, or any 
type of insurance company. 

(c) “Public utility” means [any business entity which owns or operates for 
public use any plant, equipment, property, franchise, or license for the trans- 
mission of communications, transportation of goods or persons, or the produc- 
tion, storage, transmission, sale, delivery, or furnishing of electricity, water, 
steam, or gas subject to federal or state regulation. ] 


Note.—Each state may wish to enact separate legislation to apportion 
and allocate the income of taxpayers subject to the control of its regulatory 
bodies. 


(d) “Sales” means all gross receipts of the taxpayer not allocated under Sec- 
tion 3 through 7 of this Act. 

(e) “State” means any state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or possession of the United 
States, and any foreign country or political subdivision thereof. 

SEcTION 2. Any taxpayer having income both within and without this state, 
other than income from an activity as a financial organization or public utility 
or the rendering of purely personal services by an individual, shall allocate and 
apportion such income as provided in this Act. 

SEcTION 3. Rents and royalties from real or tangible personal property, capital 
gains and losses, interest, dividends, or patent or copyright royalties, shall be 
allocated as provided in Sections 4 through 7 of this Act. 

Section 4. (a) Net rents and royalties from real property located in this 
state are allocable to this state. 

(b) Net rents and royalties from tangible personal property are allocable to 
this state if and to the extent that the property is utilized in this state. 

Section 5. (a) Capital gains and losses from the sale or exchange of real 
property located in this state are allocable to this state. 

(b) Capital gain and losses from the sale or exchange of tangible personal 
property are allocable to this state if the property has a situs in this state at 
the time of the sale, or exchange. 

(c) Capital gains and losses from the sale or exchange of intangible personal 
property are allocable to this state if the property is primarily managed by the 
owner in this state, but if the place of management cannot be established, then 
if the chief administrative office is in this state. 

SEcTION 6. Interest derived from investments and dividends derived from other 
than subsidiaries which are fifty percent or more owned are allocable to this 
state if the property is primarily managed by the owner in this state, but if the 
place of management cannot be established, then if the chief administrative 
office is in this state. 

Section 7. Patent and copyright royalties are allocable to this state if the 
property is primarily managed by the owner in this state, but if the place of man- 
agement cannot be established, then if the chief administrative office is in this 
state. 

Section 8. All income except that allocated under Sections 4 through 7 and ex- 
eluded under Section 6 shall be apportioned to this state by multiplying the in- 
come by a fraction, the numerator of which is the property factor plus the pay- 
roll factor plus the sales factor, and the denominator of which is three reduced 
by the number of factors, if any, having no denominator, that is no applicable 
fraction. 

Section 9. The property factor is a fraction, the numerator of which is the 
average value, at the taxpayer's original cost, of the real and tangible personal 
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property owned and used in this state during the tax period and the denominator 
of which is the average value, at the taxpayer’s original cost, of all the real and 
tangible personal property owned and used during the tax period. 

SEcTION 10. The average value of property shall be determined by averaging 
the values at the beginning and ending of the tax period but the taxpayer may 
use or the [tax administrator] may require the averaging of values during the 
tax period if reasonably required to reflect properly the average value of the tax- 
payer’s property. 

SEcTION 11. The payroll factor is a fraction, the numerator of which is the 
total amount paid or accrued in this state during the tax period by the taxpayer 
for compensation, and the denominator of which is the total compensation paid 
or accrued everywhere during the tax period. 

SECTION 12. Compensation is paid or accrued in this state if: 

(a) the individual’s service is performed entirely within the state; or 

(b) the individual’s service is performed both within and without the state, 
put the service performed without the state is incidental to the individual’s serv- 
ice within the state; or 

(c) some of the service is performed in the state and (1) the base of opera- 
tions or, if there is no base of operations, the place from which the service is 
directed or controlled is in the state, or (2) the base of operations or the place 
from which the service is directed or controlled is not in any state in which some 
part of the service is performed, but the individual’s residence is in this state. 

SECTION 13. The sales factor is a fraction, the numerator of which is the total 
sales of the taxpayer in this state during the tax period, and the denominator of 
which is the total sales of the taxpayer everywhere during the tax period. 

SEcTION 14. Sales of tangible personal property are in this state if: 

(a) the property is delivered or shipped to a purchaser, other than the United 
States government, within this state regardless of the f.o.b. point or other con- 
ditions of the sale; or 

(b) the purchaser is the United States government. and the property is origi- 
nally shipped from this state. 

SEcTION 15. Sales, other than sales of tangible personal property, are in 
this state if and to the extent that the income-producing activity is performed 
in this state. 

SecTIon 16. If the allocation and apportionment provisions of this Act do not 
fairly represent the extent of the taxpayer’s business activity in this state, 
upon petition of the taxpayer the [tax administrator] may permit, in respect to 
all or any part of the taxpayer's business activity, if reasonable: 

(a) separate accounting; or 

(b) the employment of any other method to effectuate an equitable allocation 
and apportionment of the taxpayer’s income. 

Section 17. This Act shall be so construed as to effectuate its general purpose 
to make uniform the law of those states which enact it. 

SEcTION 18. This Act may be cited as the Uniform Division of Income for Tax 
Purposes Act. 

SecTIoN 19. [The following acts and parts of acts are hereby repealed : 

(a) 

(b) 

(c) 4 

Section 20. This Act shall take effect 


AppenpIx XV-B 


ADDENDUM TO DRAFT OF ALTERNATIVE PROPOSAL FOR UNIFORM DIVISION OF INCOME 
FoR Tax PuRPOSES ACT 


(Prepared by National Committee on State and Local Taxation, Controllers 
Institute of America, Inc.) 


For reasons set forth below, we believe that the act as proposed by the uniform 
law commissioners will not promote uniformity of methods of allocation and 
apportionment of income for purposes of determining the bases upon which State 


and local taxes based on or measured by net income are to be computed in the 
various States. 
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We recognize that the universal acceptance of any such act may affect State 
tax revenues in some degree. However, we concur in the broadly accepted view 
that any changes in revenue as a result of the adoption of uniform legislation 
can be offset by rate changes which, to the business community, are much more 
preferable than the controversial provisions of an act which may result in in- 
equities and increase the cost of government because of difficulties of 
ministration and enforcement. 

1, The catchall provisions in the act proposed by the uniform law commis- 
sioners embody a philosophy of taxation which is entirely new in its concept 
and have the express intent of taxing the full income of a company in one 
State or another without regard to the interstate aspects 6f the business of 
the company. These provisions are incompatible with the accepted prin- 
ciple that a State is only entitled to use as a measure of its tax, the activities 
attributable to it and only when the taxpayer is “doing business” in the State. 
Since this commercial domicile theory favors certain ‘States, such States as 
New York and Pennsylvania would have a strong incentive to adopt the act. 
Conversely, States which do not enjoy a concentration of so-called commercial 
domicile would have very little incentive to adopt it. A partial adoption of the 
uniform act would therefore serve only to substitute a new set of inequities for 
inequities that now exit. Moreover, these provisions assume that a State has 
the power to tax interstate commerce. We now believe that, in the light of cur- 
rent developments, the U.S. Congress, through Federal legislation, will have 
to define the extent of State powers to tax interstate commerce under the 
commerce and due process clauses of the Constitution. Undoubtedly, the pro- 
posed provisions could and probably would be decided by each State in favor 
of its own taxing powers thus compounding multiple taxation and defeating 
the major objective of the act. 

2. ‘The division of income between business and nonbusiness classifications also 
creates an administrative problem. Both the taxpayer and tax administrator 
must determine whether these types of income constitute business or nonbusiness 
income; and whether they should be allocated or apportioned. Because each 
of these classes of income must be judged individually, on the basis of circum- 
stances peculiar to the taxpayer, it is obvious that no two States will agree on 
how such income should be classified, thus defeating the very purpose of uni- 
formity for which the act is intended. Since financial organizations are not 
covered by the act and since these sources of income in practically every other 
instance constitute a relatively minor portion of income and would have very 
little effect on the ultimate taxes to be paid a distinction between business and 
nonbusiness income is unnecessary for the purposes of the act. 

3. We believe that in many instances the determination of the extent of 
utilization of tangible personal property in a given State is more a matter of 
agreement based on reasonable approximations rather than on detailed records. 
the cost of keeping which could be prohibitive, because in most cases, particularly 
those involving mobile equipment, the lessor does not directly control the point 
of usage and in some cases cannot obtain accurate information from the 
lessee. 

Likewise, it is practically impossible for the licensor to determine the point 
of patent utilization, particularly if patents cover products involving com- 
ponents made in many States or for secret or proprietary materiel, the origin 
of which the licensee cannot or will not disclose. 

For these reasons, our proposal contains no formulas for determining extent 
of utilization within a given State. 

4. We believe that interest derived from operations-—as distinguished from 
investments—should be apportioned on the same basis as other operating in- 
come. Further. we believe that dividends emanating from subsidiaries more 
than 50 percent owned should not be included because the income producing 
such dividends has already been taxed. 

5. We do not advocate the principle of capitalizing property rental payments, 
particularly rents paid for personal property. Although tangible property is em- 
ployed in order to give weight to the value of the taxpayer's investment in income- 
producing assets, the capitalization of rents creates an artificial invested value 
which dilutes and distorts the tangible property portion of a three-part ap- 
portionment factor. Furthermore, the capitalization of rentals duplicates the 
factors used in measuring income attributable to a given State because the same 
property contributes to the computation of an income tax against the owner 
und again contributes to the measure of the tax which the lessee is com- 
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pelled to use. The introduction of the rent capitalization concept by such States 
as New York (which taxes income of real estate companies under separate 
statutes) hardly justifies the universal adoption of this fallacious concept. 

6. Sections 10 and 16 of our alternative proposal give equity to the taxpayer 
as well as the tax administrator, permit latitude in unusual cases and provide 
bases for more effective administration. 

7. Difficulties of administration can be greatly reduced, in our opinion, by 
stipulating that sales to the Government shall be allocated to the State of origin. 

Based on 6 years of unrelenting and continuous study, we firmly believe that 
the alternative proposal submitted herewith reflects an equitable, workable act. 
It is not designed to avoid or reduce the payment of taxes, but is an honest at- 
tempt to provide a uniform basis upon which both industry and government 
‘an exist with a minimum amount of disagreement and administrative problems. 


ApprpeNDIxX XVI 


PREPARED STATEMENT SUBMITTED BY NATIONAL WOODEN Box ASSOCIATION, 
H. R. Hupson, EXxecuTive VICE PRESIDENT 


Subject: Effect of Supreme Court decision in the case of 7. V. Williams vy. Stock- 


ham Valves and Fittings, Inc., and Northwestern States Portland Cement 
Co. Vv. Minnesota 


This association represents manufacturers of nailed wooden containers located 
throughout the United States. With a few exceptions, these manufacturers are 
small business in terms of sales, volume, investment, production personnel and 
office staff. However, the industry is a vital factor in the health of the Nation’s 
lumber industry in that it furnishes an outlet for the lower grades of lumber 
which are not suitabel for other purposes, amounting to 8 to 10 percent of the 
Nation’s lumber production. 

The wooden box industry is currently facing extreme competitive pressure 
from manufacturers of other types of containers. Its principal disadvantage 
lies in the relatively high proportion of direct labor in its production costs. It 
will be very seriously affected by any influence which tends to increase either 
overhead or production costs. 

A survey has been made to furnish information on which to base an estimate 
of the possible effect on the industry of the recent Supreme Court decision up- 
holding the constitutionality of State income tax laws levying income taxes on 
that portion of a foreign corporation’s net income earned from its activities with- 
in the taxing State. Sales volume of firms surveyed, based on 1958 figures, run 
from less than $100,000 to about $5 million. An average of 54 percent of the 
total volume of these organizations is shipped across State lines. These corpora- 
tions are each doing business in from 3 to 42 States. State tax returns are now 
being filed in their home States and in various States in which production facili- 
ties are located. Specifically, one is filing State returns in three States, three are 
filing in two States, seven are filing in one State and one is located in a State 
which has no corporate income tax law. 

Because of the lack of time, this survey covers only 12 organizations. How- 
ever, their problems can be considered to be representative of most of the Na- 
tion’s wooden box manufacturers, and, to certain extent, of small business 
in general. 

On the basis of this survey, it is apparent that manufacturers in this field 
expect the effect of this decision to seriously interfere with their present inter- 
state business, and to hamper efforts to extend their markets into States in 
which they do not presently ship. Among the 12 firms furnishing information, 
only two expressed an intention to continue the active promotion of business 
in foreign States requiring the filing of tax reports by out-of-State corporations. 

It is readily apparent that the effect of this decision will be greatest on the 
small operator in any given field. In order to justify an expanded sales effort 
within a foreign State, he must balance the possibilities for profit against addi- 
tional time and expense involved in maintaining records on a basis which will 
allow him to file the proper returns in that foreign State. This can become 
a very serious problem to many small businesses whose administrative per- 
sonnel are already overloaded with what is essentially nonproductive work. 
When it is considered that some municipalities are also levying this type of 
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tax and that more may follow, this workload can increase in geometrical pro- 
portion to the number of taxing marktes in which the businessman enters. 
Estimates of the additional cost in administrative time alone ran from $3,000 
to $8,000 per year. These figures do not include the cost of additional profes- 
sional assistance which would be required in many cases. 

In addition to the problem of increased workload resulting from the require- 
ment of filing a multiplicity of forms, there is the additional possibility that 
the tax burden itself could be greatly increased through the present lack of 
uniformity in State laws, which can only become more serious unless some 
control is exerted on a Federal level. 

There can be no question but that Congress has the power to control action 
by the States which can affect interstate commerce as seriously as can State 
taxation of income from interstate commerce. it is equally obvious that the 
States must be able to tax this type of income to some degree to prevent an 
injustice to domestic corporations who are in competition with foreign organiza- 
tions. The solution would seem to be federally established standards for State 
laws which would define the permissible apportionment formula, and which 
would establish the manner in which the various factors of this formula are to 
be derived. Further, in order to help the small organization which cannot afford 
the luxury of high-priced professional assistance, a standard form could be 
prescribed by which the foreign corporation would file the same form in each 
jurisdiction in which it was liable for State or municipal income taxes. Under 
this procedure the States could still establish their own rates without serious 
interference with interstate commerce, so long as those rates were comparable 
to those assessed against domestic corporations. 

One additional problem created by this decision will not be solved by Federal 
standards for State laws as outlined. Probably the great majority of corpora- 
tions doing a strictly interstate business outside of their home State have not 
been filing returns in those States which have had this type of statute in effect. 
This has often been on the advice of legal or accounting authorities, many of 
whom felt that an opposite decision would be reached by the Supreme Court on 
the two cases in question. Without debating the propriety of their decision, it 
is obvious that many corporations will try to avoid the tax liability for past 
periods plus possible penalties and interest which might be assessed, by discon- 
tinuing their activities in interstate commerce in markets where this possibility 
exists. 

We urge the Senate Small Business Committee to act promptly to present to 
Congress legislation designed to alleviate the problems which are imposed on 
American business engaged in interstate commerce through this decision. Un- 
less such legislation is adopted promptly, it is obvious that new taxes will be 
imposed by States and municipalities which do not now have this tvpe of legis- 
lation, if only a retaliatory measure against States which presently have these 
laws in effect. In view of the seriousness of this matter we respectfully urge 
that, unless the committee now has sufficient information on which to act, field 
hearings be scheduled immediately to give the members of the Small Business 
Committee an opportunity to determine firsthand the drastic effect that this 
can have cn small businesses throughout the country and interstate commerce 
in general. 


Apprpenpix XVII 


PREPARED STATEMENT FROM W. E. MUNZELL, CHAIRMAN, COMMITTEE ON GOVERN- 
MENTAL RELATIONS, FARM EQUIPMENT MANUFACTURERS ASSOCIATION, St. LOUIS, 
Mo., AND DiREcToR oF Sates, M. & W. Gear Co., ANcHoR, ILL. 


My name is W. E. Munzell and I am director of sales for the M. & W. Gear Co. 
of Anchor, Ill. My company, like the other 150 members of the Farmi Equipment 
Manufacturers Association, distribute our products through approximately 
20,000 farm equipment retailers in every State in the United States, sometimes 
distributing directly through them although the majority of our sales are through 
approximately 500 farm equipment wholesaling firms. 

Annual sales of my company are less than $2 million, even though we are a 
national concern. Very few of the other 150 members of our association are 
larger and probably none have over $5 million sales annually, on a national basis. 
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As the chairman of the Governmental Relations Committee of the Farm Equip- 
ment Manufacturers Association, I respectfully request the opportunity of point- 
ing out the disastrous result to small farm-equipment manufacturers of the 
February 24 ruling of the Supreme Court upholding the individual States’ right 
to levy a tax on the income of a corporation doing interstate business in that 
State and to urge corrective legislation. 

In addition to the obvious costly and prohibitive aspects of individual State 
levies such as a possible 49 individual record-keeping and form-filling accounting 
load, to our particular industry and specifically to us small manufacturers, there 
are special problems. 

Although according to a December 1958 USDA release 60 percent of all farm 
equipment is sold by the eight large tractor-producing companies, called long- 
line companies in our business, there are approximately 1,200 of us short-line 
producers who are indispensable to the Nation’s farmers. We invent, produce 
and distribute specialized farm tools in a volume not profitable to these eight 
large producers and account for nearly all of the new type farm machines which 
are later adopted by the long-line companies. In recent years we introduced 
for example, crop driers, hay. crushers, stalk shredders and stump removers 
to meet special local demands of farmers and some of these tools have sales in 
only one or a very few States. 

Of paramount importance to a farmer is the need for many years for repair 
parts for these machines, sometimes 20 years after the particular model has been 
discontinued or superseded by another. 

Changing markets and changing technology sometimes account for a declining 
market within a particular State so that parts constitute about all we have in 
sales and amount to a very low dollar amount. 

If individual States begin to levy income taxes on us, the bookkeeping and 
record keeping would cost more than the income derived from these limited sales 
of parts. The result would be, in my opinion, that we could not sell anything 
in that individual State and farmers would be left with machines for which there 
were no available repair parts. 

We could not let such a thing happen and still stay in business because the 
reputation and success of our company depends on aftersales service to our 
customers. We would be obliged morally to furnish parts in every State even 
though it became unprofitable because of State tax loads. I am opposed to a 
restriction which forces any private enterprise to continue unprofitable busi- 
ness practices. 

Our industry operates, as it has for many years, on a suggested-list-price 
basis. The margins of profit for manufacturers, wholesalers and retailers in 
our industry is extremely low, much lower than other industries. Our aftersale 
service problem is a costly and cumbersome problem. 

Our suggested list price on a machine is based on our costs plus the discounts 
which we know we must allow for wholesalers and retailers. 

If individual States levy taxes on income, each of his own idea of amounts, 
times for payment, etc., it would be a virtual impossibility to figure costs in ad- 
vance and arrive at suggested list prices. In fact the suggested list could pre- 
sumably be different in every State, making it impossible for us nationally to 
advertise prices. 

Advertised prices are a real protection for our farmer consumers. We know 
what has just happened in the automobile industry where legislation was neces- 
sary to assure the consumer that car prices were not being padded above the 
manufacturers’ suggested selling price. 

Many of the members of the Farm Equipment Manufacturers Association, 
even though they distribute in nearly every one of the 49 States, have an an- 
nual volume of less than $1 million. To keep even this limited volume they 
must get maximum sales in every possible State. A business doing $1 million 
volume nationally does not have an extensive, mechanized accounting depart- 
ment, certainly not one which would comply with the demands of 49 State tax 
collectors, each with his own idea of recordkeeping, tax rates and the factors 
which make up net profit to be taxed. The cost of accounting to these com- 
panies, if each State levies taxes on income would cut into already modest 
profits to a point where many could not continue to stay in business. 

Our Congress recognized our plight last year by granting some small measure 
of tax relief and we hope for additional relief this year—not the carte blanc 
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soak-the-already struggling small businessman situation created by the February 
24 Supreme Court ruling. ; ; 

I personally think our elected lawmakers have a much more realistic under- 
standing of business than did the six members of our High Tribunal who up- 
held this unusual State taxing power February 24. If a collection of facts from 
our industry is needed by this committee to prove the opinions I have expressed, 
I feel sure our association’s help is at the disposal of the committee. 

I thank you for this opportunity to present this statement. 


AppenpDIx XVIII 


LETTER From W. B. HAMILTON, JR., CONTROLLER, GREAT SOUTHERN TRUCKING Co., 
WitH ACCOMPANYING Copy OF PROTEST oF TAX ASSESSMENT BY THE STATE OF 
SoutH CAROLINA (WITH Exuisits) 

JACKSONVILLE, Fuia., April 21, 1959. 

Re State corporate taxes. 

SENATE SMALL BUSINESS COM MITTEE, 

U.S. Senate, Washington, D.C. 

GENTLEMEN: Our company has been following your current hearings on the 
matter of State corporate taxes with intense interest. I know of no industry 
subjected to more varied forms of taxation than the interstate motor carriers. In 
this connection we are presently involved in tax negotiations with one particular 
state that have given rise to a comparison of State income taxes of all South- 
eastern States. 

Since this case follows closely the theme of your hearings, I am enclosing 
for your information and records a copy of the protest filed which is rather de- 
tailed. However, I would especially like to call to your attention exhibit C, pages 
1 and 2 of this protest which compares the portion of Our operations in various 
States with the income taxes paid in those same States. I think you will find 
the entire protest pertinent, but this one exhibit is particularly appropriate. 

We estimate the cost of administering our tax requirements to be in excess 
of $100,000. As we point out in our protest, we are most willing to absorb our 
share of State taxation to the extent of our operations in the various States. 
However, we do feel that this taxation should be fairly apportioned and that the 
sum of apportioned income of the various taxing States should reasonably ap- 
proximate the total taxable income of the corporation. We also feel very strongly 
that the Congress should undertake some form of legislation or constitutional 
amendment to protect the routes of interstate commerce from the barriers im- 
posed by disproportionate and discriminatory State taxation. 

We shall be more than happy to furnish you with additional facts, details and 
our opinion on this subject if you desire. 

Yours very truly, 
GREAT SOUTHERN TRUCKING Co. 
W. B. HAMILTON, Jr., Controller, 


PROTEST 


(a) Name and address of taxpayer: Great Southern Trucking Co., 2050 Kings 
Road, Post Office Box 2408, Jacksonville, Fla. 

(b) File no.: IT:EMG/mjc; file 708, income tax adjustments proposed by 
South Carolina Tax Commission, December 10, 1958. 

(c) Period covered: Calendar years ended December 31, 1953, through De- 


cember 31, 1957. 
HISTORY OF CASE 


Great Southern Trucking Co. is a regular route common carrier operat- 
ing in the States of Alabama, Florida, Georgia, North Carolina, South Carolina, 
Tennessee, and Virginia. Great Southern has been operating in South Carolina 
under rights granted by the Interstate Commerce Commission during the period 
covered by this protest solely in interstate commerce, as it has no intrastate 
rights in South Carolina. Great Southern has never and does not now contest 
the legal right of the State of South Carolina to impose upon it a properly appor- 
tioned tax on its corporate income. On the contrary, Great Southern has regu- 
larly filed its annual State income tax returns for South Carolina since its oper- 
ations began in that State. These returns have been filed in accordance with 
sound and usual accounting and tax principles as are found in many State and 
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the Federal income tax requirements. In December of 1958, it was brought to 
Great Southern’s attention by auditors of the South Carolina Tax Commission 
that certain provisions of the South Carolina statutes had not been properly 
applied in the preparation of State income tax returns for the calendar years 
ending December 31, 1953, through December 31, 1957. It should be pointed out 
further that it was never the intention of Great Southern to fail to comply with 
the specific requirements of the South Carolina statutes, but rather an uninten- 
ional oversight in the preparation of the annual returns involved which caused 
certain unusual provisions of the South Carolina statutes to be overlooked in 
their preparation. The commission has been most generous in granting exten- 
sions of time for final adjustment of the said returns, thus enabling the taxpayer 
to review the principles involved. The petitioner appreciates the cooperation of 
the commission in granting these extensions and the services rendered to the 
petitioner by the commission in correspondence and conference. For this assist- 
ance the taxpayer is grateful. 

(d) Itemized schedule of findings to which taxpayer takes exception : 

(1) Elimination of a proportionate amount of taxes paid to other States. 

(2) Elimination of a proportionate amount of taxes (other than income) paid 
to Federal Government. 

(3) Failure to allow full statutory exemption against officers’ salaries in alter- 
native tax computation. 

(4) Erroneous inclusion of nonofficer compensation in officers’ salary amounts 

(5) Elimination of deduction of interest expense as an ordinary and neces- 
sary business expense and elimination as deductions of expenses classified as 
“other deductions” which (including interest) represent ordinary and necessary 
business expenses. 

(6) Failure to allow taxpayer amortization deduction for defense facilities 
being amortized under certificate of necessity. 

(7) Failure to allow taxpayer deduction for depreciation computed on acceler- 
ated basis. 

(8) Discriminatory taxation of a disproportionate share of corporate income 
through failure to allow the aforesaid ordinary and necessary business expenses 
required to produce gross revenues which are fully included in income and taxed 
on a full proportionate basis. 

(9) Discriminatory taxation of a disproportionate share of corporate income 
of a corporation operated for profit engaged in common carriage when compared 
with a corporation operated for profit in manufacturing or mercantile endeavors. 

(c) Summary of grounds upon which taxpayer relies in each exception: 

(1) Taxpayer contends that it is theoretically unfair and practically and 
actually a serious burden on its interstate operations in the State of South 
Carolina to eliminate a proportionate share of taxes paid to other States. 
Taxpayer operates four basic routes through South Carolina, two of which 
are closed door convenience routes both from Charlotte, N.C., to Atlanta, Ga. 
These routes are illustrated on exhibit A. There are no stops on these runs 
to pick up or deliver freight. Revenues on these runs as well as others are 
fully taxed, however, in that revenues are apportioned on a mileage basis and 
miles on all South Carolina runs, including closed door runs are included. 
To exclude a proportionate share of out-of-State taxes is to exclude substantial 
expenses incurred in earning revenues on both the regular and convenience 
route operations. These excluded expenses represent (1) taxes paid on ter- 
minals and equipment originating or terminating such shipments which ex- 
pense is certainly applicable to the full over-the-road revenue including that 
portion earned in South Carolina. (2) Taxes paid to other States on vehicles 
carrying freight over, into and out of South Carolina when such vehicles may 
be domiciled in States other than South Carolina. (3) Taxes paid on drivers’ 
wages when drivers are domiciled in States other than South Carolina. (4) 
Taxes paid to other States on employees handling freight which is to pass over 
South Carolina highways and which may or may not be originating from or 
destined to South Carolina. By referring to exhibit A, it is obvious that freight 
moving between Charlotte and Atlanta in either direction (which freight rep- 
resents a substantial portion of taxpayers’ traffic in South Carolina) has the 
revenue it earns fully taxed on a mileage basis, but substantial amounts of 
taxes paid to adjoining States which are necessary to the earning of the taxed 
revenue have been excluded by the auditors and not allowed as a deduction. 
It is also obvious that all shipments moving between Georgia and North Caro- 
lina in both directions have their revenue earned fully taxed, but all State tax 
expenses applicable to this revenue are not allowed. Furthermore, freight mov- 
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ing from more distant States on either side of South Carolina is subjected to 
the same burden. The taxpayer protests this disallowance on the grounds that 
it fails to allow ordinary and necessary business expenses, and that such fail- 
ure imposes a burden and restriction on interstate commerce. Taxpayer also 
protests that this disallowance results in discriminatory taxation as stated in 
paragraph 8 of these grounds for exception. 

2. Taxpayer contends that it should be allowed to deduct taxes paid to the 
Federal Government, other than income, on employees and property within the 
State of South Carolina, and a proportionate share of taxes paid to the Fed- 
eral Government, other than income, on employees and property located with- 
out the State, which taxes contribute to the earning of revenue over the roads of 
South Carolina. Taxpayer protests the disallowance of these deductions on the 
grounds that they represent ordinary and necessary business expenses ap- 
plicable to South Carolina, and that failure to allow a proportionate share of 
these expenses imposes a burden and restriction on interstate commerce. Tax- 
payer also protests that this disallowance results in discriminatory taxation as 
stated in paragraph 8 of these grounds for exception. 

3. Taxpayer protests apportionment of statutory exemption of $6,000 per year 
on alternative tax computation based on officers’ salaries. The South Carolina 
statutes as well as the South Carolina tax return form provided by the com- 
mission make no provision for any apportionment, notwithstanding an admin- 
istrative interpretation to the contrary. Taxpayer contends that it is entitled 
to the full $6,000 exemption each year that the alternative tax computation 
is applicable, and that failure to allow this exemption results in discrimina- 
tion between interstate and intrastate carriers. It is further contended that such 
provision for tax computation discriminates between large and small corpora- 
tions and that as such it is unconstitutional. Furthermore, taxpayer contends 
that any tax imposed on officers’ salaries of a foreign corporation represents 
a direct burden and restriction on interstate commerce. 

4. While taxpayer contends that the alternative tax computation based on 
officers’ salaries is inapplicable, the adjustments proposed by the auditors for 
the commission include as officers, employees who are not bona fide officers of 
the company. Furthermore, if this provision is to be equitably applied, amounts 
of officers’ salaries should be limited to president, principal vice president, sec- 
retary, and treasurer. Inclusion of officers other than these discriminates be- 
tween the amount of taxes imposed by the State on corporations with varying 
numbers of officers or generally between larger and smaller corporations. 

5. The taxpayer protests the disallowance of interest expense and other ex- 
penses classified as “other deductions” on the grounds that such deductions rep- 
resent ordinary and necessary business expenses and further that such dis- 
allowance imposes a discriminatory tax upon corporations organized for profit 
engaged in common carriage and corporations organized for profit engaged in 
mercantile or service functions. 

6. Taxpayer protests disallowance of amortization of emergency facilities be- 
ing amortized under certificate of necessity from the Federal Government as 
provided in exhibit B hereto. 

7. Taxpayer protests disallowance of deduction claimed for depreciation on 
accelerated basis (sum-of-the-years-digits method). Allowance of such deduc- 
tions to corporations granted by the commission and the State legislature ob- 
viously intended the inclusion of carriers under such provisions in that their 
previous granting of deductions for emergency amortization to carriers was, in 
effect, accelerated depreciation. Failure to allow deduction for accelerated de- 
preciation to carriers again discriminates between corporations organized for 
profit engaged in common carriage and corporations organized for profit engaged 
in mercantile or service functions. 

8. Taxpayer protests failure to allow any and all of the aforesaid expenses 
as failure to allow such ordinary and necessary business expenses results in 
taxation of a disproportionate share of total corporate income and, therefore. 
the State of South Carolina has in fact discriminated against this carrier and 
any and all carriers operating interstate through and within its borders. Such 
disproportionate taxation is computed and illustrated on exhibit C, pages 1 and 2. 
These exhibits show that under the taxes paid to South Carolina as adjusted 
by proposals of the auditors of the South Carolina Tax Commission the follow- 
ing pertinent facts among others, are apparent : 





1. In the year 1956 when the corporation showed an operating loss for 


Federal income tax of $9,819, it was effectively taxed by South Carolina on 
a profit of $119,172 before apportionment. 
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2. That over the 4-year period involved in this protest (omitting the loss 
year) operations in South Carolina averaged 8.72 percent of the taxpayer's 
total operations while South Carolina taxed an average of 52.59 percent of 
its total federally taxable net income. Exhibit C shows that the highest 
percentage of total operations conducted in South Carolina was 9.28 per- 
cent in 1955 and the highest percentage of Federal taxable income taxed 
by South Carolina was 92.55 percent in 1953 (loss year not considered). 
Taxpayer contends that analysis of exhibits C, pages 1 and 2, leads to the 
conclusion that failure to allow any and all deductions enumerated herein 
results in a disproportionate income tax; therefore, it imposes a burden and 
restriction on interstate commerce, and is, therefore, unconstitutional. 

9. Taxpayer contends that failure to allow any and all of the aforesaid ex- 
penses and deductions will result in a disproportionate amount of net income to 
be taxed of a corporation organized for profit engaged in common carriage as 
compared with a corporation organized for profit engaged in manufacturing or 
dealing in tangible personal property. Exhibit D compares the apportionment 
of income of common carriers operating in South Carolina with the apportion- 
ment of the same income if the corporation were a manufacturer or a dealer in 
tangible personal property. From this exhibit it can be seen that a carrier with 
income and assets of like amount to the taxpayer would be taxed from 377 per- 
cent to 1,865 percent more than a corporation engaged in manufacturing and 
from 672 percent to 3,326 percent more than a corporation dealing in tangible 
personal property. It should also be pointed out that when the operations of 
corporations result in a loss, they pay no tax, but as is shown in this case, the 
earrier may well be taxed, even when he has a taxable net loss for Federal and 
other State income tax purposes. Clearly this illustrates that the basis of the 
tax imposed upon carriers and particularly interstate carriers discriminates be- 
tween this type of business and other than carrier businesses, and should, there- 
fore, be considered inapplicable. 


CONCLUSION 


The taxpayer, therefore, maintains that the exceptions stated herein are valid 
and in accordance with sound accounting principles and sound principles of 
taxation, that they reflect the purpose and intent of the South Carolina statutes. 
the regulations of the South Carolina Tax Commission, and the Federal Con- 
stitution and statutes with respect to interstate commerce. The taxpayer main- 
tains that exceptions Nos. 2, 3, 4, 5, 6, and 7 are in accordance with statutes or 
regulations of the State of South Carolina and that all exceptions including 
aforesaid are valid and proper under the interstate commerce laws and provi- 
sions of the Federal Constitution. The taxpayer, therefore, pleads that the ex- 
ceptions stated above be accepted by the commission on the grounds presented, 
and that the South Carolina income tax returns, therefore, be accepted as filed. 

In the event the commission does not see fit to grant plea of the taxpayer, an 
oral hearing is requested for the purpose of explaining in greater detail the 
principles relied upon in making this plea. The approach taken by the auditors 
of the commission in computing their proposed adjustments does not closely 
follow the method of computing the South Carolina income tax liability as pro- 
vided in the form return supplied by the commission which form was followed 
in the preparation of the taxpayer’s returns. This makes it difficult to compare 
the individual causes of the difference between the taxes paid and the revised 
taxes due as computed by the auditors for the Commission. This fact makes 
an oral hearing especially desirable in order that the taxpayer be given an op- 
portunity to fully explain the exceptions and grounds for same as herein 
presented. 

GREAT SOUTHERN TRUCKING Co., 
By: ——— 





" (Title) 
STATE OF FLORIDA, 


County of Duval: 

Personally appeared before me one ___----..----------- who stated that he is 
I is arian cat en ieae den of the Great Southern Trucking Co. who stated that the 
above protest was prepared under his supervision and control and that all state- 
ments therein are true and correct to the best of his knowledge and belief. 


[SEAL] , Notary Public. 
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ExHIBIT C—GREAT SOUTHERN TRUCKING Co. 


Audit of South Carolina income tax for calendar years 1953, 1954, 1955, 1956, 
1957—Comparison of percent of total net Federal tarable income of State 
taxable income with percent of operations within States 


| 


| Dee. 31, Dec. 31, Dec. 31, Dec. 31, | Dec. 31, 
1953 1954 | 1955 1956 | 1957 
t | | | 
Net taxable income, per Federal tax return, | 
100-percent taxable $35,544 | $567, 662 $244, 468 ($9, 819) | $318, 365 
Net taxable income of States after appor- | 
tionment: 
Alabama 4,443 | 18, 512 13, 134 | (9, 819) 20, 312 
Florida_- () (1) (1) (1) (1) 
Georgia. i egg } 257,649 | 65,938 | (16, 477)| 117, 398 
North Carolina 2, 565 39, 447 15, 955 (8, 319) | 18, 998 
South Carolina 32, 897 | 106, 217 | 128, 567 119, 172 147, 997 
Tennessee (excise based on income). 48 | 780 | 333 | 178 735 
Virginia (‘) (1) | (') | (‘) 270 


Percent of total | Dec. 31,1953 | Dec 
operations in | 
States compared 


with percent of | Opera-| In- Oper: 


total income taxed | tions come tions | come 


| 


31, 1954 Dec. 31, 1955 Dec. 31, 1956 Dec. 31, 1457 


a. | In- 


Opera- In- Opera- In- Opera- In- 
tions come | tions come tions come 


| | } | | | | 
| Percent | Percent | Percent | Percent | Percent | Percent | Percent | Percent | Percent | Percent 


| 


Alabama | 6.19 12. 5 | 6. 30 | 3. 26 | 6. 91 5. 37 7.01 - 6.38 | 6.38 
Floridé.. | 32.57 | 32.70 | | 31.30 | 33.65 33. 25 

Georgia | 45.74 46.46 | 45.69 | 45.39 | 46.11 26.97 | 44 44 45. 55 36. 88 
North Carolina | 6. 94 7.22; 6.72) 6.95 | 6.26 6. 53 | 6. 08 5. 83 5.97 
South Carolina 8.41 | 92.55 8.45 | 18.71 9.28 | 5259] 8.65 8.72 | 46.49 
Tennessee 15 . 135 .14 | 137) 14 136 17 18 231 
Virginia... 0 Bis, 0 0 09 . O85 


Analysis of total net income subject to tax | 
before apportionment by States | 
pA Bs) } 1: p81 uy 
Income taxed by South Carolina, sched- | 
ule A (before apportionment) 
Net income reported to ICC -| 
Net income taxed by Federal Government. | 
Net income taxed by other States (before | 
apportionment): | 
Alabama. -------- i .| 
NN fo gitacinsh when lest 
Georgia s icaas 
North Carolina 
Tennessee _ ____- 
Virginia. _-- 


Analysis of portion; Dec. 31,1953 | Dec. 31, 1954 | Dec. 31, 1955 


of operations aati Cs LG ie» 
within each State | 
and portion of net | 
income tax (based 


| In Taxed | In 
on net income | State |_ by 

i 

| 


Stat 
taxed by Federal | State ? | 
Government) 

| 


Percent | Percent | Perce 


Dec. 3i, Dec. 31, Dec. 31, Dec. 31, Dee. 31, 


1953 | 1954 | 1955 | 1956 1957 

$657, 404 | $1,446,386 | $1, 664,455 | $1,782,393 | $2, 346, 403 
12,520 | 706,083 | 599,966 491, 431 | 623, 878 
35,544 | 567,662 | 244,468 (9, 819) 318, 365 
35, 544 567, 662 244, 468 | (9, 819) 318, 365 
(') (*) (4) (‘) (') 
36, 102 580, 311 149, 809 (37, 076) 257, 734 
36,965 | 587,012 | 254, 868 (8, 319) 325, 865 
31,806 | 556,804 | 238, 060 | (9, 819) | 318, 365 
(‘) (‘) (‘) (‘) | 325, 865 


Dec. 31, 1957 


Dec. 31, 1956 
| 


In | Taxed| In | Taxed! In 


| Taxed | | Taxed 
e | by | State | by | State | by | State | by 
| State ? State ? State ? | State ? 


} 


| 
nt | Percent | Percent | Percent | Percent | Percent | Percent | Percent 


Alabama. - | 6.19 | 100.00 6.30 | 100.00 | 6.91 | 100.00 | 7.01 | 100.00 6.38 | 100.00 
Piorida....... .......: }° $2.57 |..--.-..] 32.70 | ae  otos | 33.25 |.-.....- 
Georgia. -- ----| 45.74 | 101.54 | 45.69 | 102.23 | 46.11 | 61.28 | 44.44 | (37. 76)| 45. 55 | 80. 96 
North Carolina | 6.94 | 103.97 | 6.72 | 103.41 6.26 | 104.25 | 6.08 | 118.03 | 5.83 | 102. 36 
South Carolina ....| 8.41 | 849.03 | 8.45 | 254.80) 9.28 | 680. 85 | 8. 65 | ae | 8.72 | 737.02 
al . bine chy _ | infin | 
. lf ..15 | 89.46 .14 | 98.09 14.| 97.38 17 | 100.00 | .18 | 100.00 
‘Pemmensee. ...--..-- { 0 Pit peer is Gas ey _..| 09 | 102. 36 
Virginia..._........ | 100.00 |. | 100.00 |_-....- | 100.00 | | 100.00 |-__... -| 100.00 |_....--- 
| | | i } | | ' 








! Not available. 
2 Federal taxable income used as basis. 
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EXHIBIT D.—GREAT 


Audit of South Carolina income 


Comparison of South Carolina net taxable 


income of common carrier basis with | 


manufacturing corporations and corpo- 
rations dealing in tangible personal 
property 


MILEAGE RASIS 


Total gross receipts-_.-- J 
Gross receipts earned in South Carolina 


Ratio--- 
RILLED RASIS 


Total gross receipts- -_--- 
Gross receipts in South Carolina 


Ratio-_- 
NORMAL RASIS 


Total net book value of tangible property 


Net book value of tangible property in 


South Carolina 
Ratio 


Total direct cost. __- 
Cost of operating in South Carolina_ 


Ratio... 
MANUFACTURING RATIOS 


Tangible property ratio____-- 
Cost of operating ratio_. 


I ain Ain ctidints eennn iillicenined 
TANGIBLE PERSONAL PROPERTY DEALER 
RATIOS 


Gross receipts ratio, billed basis- 
Tangible property ratio 


Average 


Total taxable income, per Federal tax 
Rs cud conden htibul’ tp wand ~<eeenne<s 
Manufacturer taxable net income appor- 
tioned_- ; 
Tangible personal property dealer net 
income apportioned. --.........----..---- 
Carrier taxable net income apportioned, 

per audit. __--- 
Carrier apportioned net taxable income to 
monulacturet...3. <.--<605-+5+4-- percent... 
Carrier apportioned net taxable income to 
property dealer. percent 


_.| 14,716, 


ON INTERSTATE COMMERCE, 


tares for the calendar years 1953, 


1959 251 


SOUTHERN TRUCKING Co. 


1956, 1957 


| 
| 
| 
| 


Dec. 31, Dec. 31, Dec. 31, 


Dec. 31, Dec, 31 


1953 1954 1955 1956 1957 


| 
| 
| 


. |$14, 716, 548 |$16, 420, 681 $20, 393, 099 $21, 868, 145 | $23, 865, 135 
1, 237. 264 1, 386, 989 1, 891, 705 1, 891, 201 2, 080, 777 
= 08407 | - 08447 


09276 | 08648 . 08719 


548 | 16, 420, 681 | 20, 393,099 | 21,868,145 | 23, 865, 135 





ae se 751, 330 | "994, 128 932, 693 
| 1.93680 | 1. 03680 03680 | - 04546 03908 
| 888,726 | 1,674,123 | 4,237,173 | 6,069,000 | 8, 574, 107 

() 31, 596 66,632 | 67, 561 | 98, 684 

re 01857 01887 | .01573| O11 | 01151 
| 14, 684, 15, 700, 221 19, 644, 79 21, 144, 489 | 22, 944, 712 
1,179, 940 1, 263, 347 | 1,736,710 | 1,733,745 | 1,870, 791 

| 0804 i 0805) 0804 | 0820} —. 0815 
BF oct: Teh iat Lara Of oventy: F 
| 4.01887 | 01887 01573 |. 01113 | 01151 
| 08040 - 08050 08840 08199 | 08150 

" 04008 | 04968 | 05206 | io 04656 | 04650 
', 03680 1, 03680 . 03680 04546 03908 
.01887 | 01887 |. 01573 01113 | O15 

| eaves | 02783 | 92626 | = 02820 | 02529 

=| ee ee 
35,544 | 567,662 | 244,408 | 2 (9, 819) | 318, 365 
1, 764 28,201} 12, 727 | * (457)| 14, 804 

989 | 15,798 | 6, 420 | 2 (278) | 8, 051 

| 32,807 | 106, 217 128,567 | 119,172 | 147. 997 

| 1, 865 | 377 | 1,010 | onl 1, 000 

3, 326 | 67: 2, 003 1, 838 


1 Accurate data no longer available from taxpayer's records; nearest annual ratio subsituted. 


2 Loss. 


39265—59—pt. 1——17 
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EXHIBIT E.—GREAT SOUTHERN TRUCKING Co. 





Audit of South Carolina income tax for the calendar years 1953, 1954, 1955, 
1956, 1957 


| Dec. 31, 1953 | Dec. 31, 1954 | Dec. 31, 1955 | | Dec. 31, 1956 | 1 Dec. 31, 1957 


——— | —— eae eee 
Computation of income taxed by | 

South Carolina (before appor- | 

tionment): | 





Operating revenues... ...| $14, 716, 548 $16, 420, 681 | $20, 393, 099 $21, 868, 145 |_ _ $23, 865, 135 
Operating expenses 14, 684, 568 | “15,700,221 | 19,644,779 | 21, 144,489 | 22, 944, 712 
Less operating taxes site 649, 851 | 743, 351 | 942, 563 | 1, 097, 021 1, 487, 969 

Total 14,034,717 | 14,956,870 | 18, 702,216 | 20,047,468 | 21, 456, 743 
Add South Carolina taxes- -- 24, 427 17, 425 | 26, 428 | 38, 284 61, 989 
Adjusted operating expenses.| 14, 059, 144 14, 974, 295 | 18, 728, 644 2, 085, 752 | 21, 518, 732 








== SS | SS SS SS SS SS = == |= == 


Net income taxed by | 
South Carolina before | | 
apportionment i 657, 404 | 1, 446, 386 | 1, 664, 455 | 1, 782, 393 2, 346, 403 


Aprenpbix XIX 


LETTER FROM JAMES V. MCNAMARA, EXECUTIVE SECRETARY, INSTITUTIONAL & 
SERVICE TEXTILE DISTRIBUTORS ASSOCIATION, INC. 


PAvERSON, N.J., April 23, 1959. 
SENATE SMALL BUSINESS COMMITTEE, 
Senate Office Building, Washington, D.C. 

GENTLEMEN: The recent decisions of the U.S. Supreme Court opening the 
door for the imposition of income taxes on all businesses has created much dis- 
ruption in the business processes of small companies. The enforcement by 50 
States of tax laws permitted under the decisions would be prohibitedly costly 
to small businesses, not so much in the amount of taxes required to be paid, as 
in the cost of administrative detail and accounting and legal fees incident to 
the payment of such taxes. 

It would seem to me that small businesses would be protected by a limitation 
being imposed on the powers of the States to tax; if the tax involved would be 
less than $500 per year then small business should not be required to file and 
pay the same. 

The decisions when applied to large corporations paying substantial State 
taxes and maintaining large office staffs really imposes no additional problem 
since most of them are paying State taxes today and therefore it might be con- 
strued that such taxes do not impose a burden on interstate commerce. How- 
ever, such taxes will impose a burden on interstate commerce for small busi- 
nesses and in the end may prevent some businesses from supplying customers 
which have been supplied for years by small businesses since the profitableness 
of the operation would be removed by the cumulative burden of taxes and the 
administrative costs. 

Very truly yours, 


JAMES V. MCNAMARA. 
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AppeNnDIX XX 


LETTER FROM U.S. SENATOR Scott WitH ACCOMPANYING LETTER FrRoM J. S. 
Ross, PRESIDENT, GROCERY STORE Propucts Co., West CHESTER Pa. 


U.S. SENATE, 
April 28, 1995. 
Hon. JOHN J. SPARKMAN, 


Chairman, Small Business Committee, Senate Post Office, Senate Office Building, 
Washington, D.C. 


DeaR JOHN: Enclosed is copy of a letter I have received from the Grocery 
Store Products Co., of West Chester, Pa. You may remember that Mr. Ross, 
president of that company, appeared before the committee at the hearings of 
April 8. 

I realize that the hearings may now have gone to the printer, but if they 
are not yet complete, perhaps it would be possible to include Mr. Ross’ addi- 
tional letter in the testimony. 

If this is not possible, I would like to submit the letter for the consideration 
of the committee staff, preparing the report. I have acknowledged the letter 
to Mr. Ross and advised him that I was submitting the letter for the com- 
mittee’s consideration. 

Very sincerely, 


HvueGu Scorr. 


GROCERY STORE Propwucts Co., 


West Chester, Pa., April 24, 1959. 
Hon. HuGH Scort, 


Select Committee on Small Business, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR Scott: As one of the witnesses appearing before the Small 
Business Committee in Washington on April 8, 1959, I had an opportunity to 
hear the questions and answers during the hearing and was particularly im- 
pressed with a question you put to Mr. George W. Provost, president of 
Doubleday-Hill Electric Co. You asked if he felt that the Pennsylvania 6 
percent income tax on the earnings of Pennsylvania corporations might sway 
some of the businesses in Pennsylvania to move out of the State—as the 
Pennsylvania Railroad did recently when they moved to Delaware. 

The recent interpretation of the Supreme Court which is going to permit 
States to tax foreign corporations on profits made in interstate commerce done 
in their States is going to create a very serious situation for Pennsylvania 
manufacturers. 

The type of food products that we process and manufacture are so-called high- 
priced specialty items that do not sell in large quantities. Our average order 
would not run 100 cases and we, therefore, process approximately 50,000 in- 
voices in the course of doing $10 million volume a year. The amount of volume 
done in any one State does not warrant warehousing within each State except- 
ing in cases where the freight rate on less-than-carload-lot shipments is prohibi- 
tive. As a consequence, we ship directly from our plants at West Chester, Pa., to 
vur customers in 25 States in the East and Midwest. The other States are 
serviced from warehouse stocks located in 12 places. 

We pay the State of Pennsylvania 6 percent income tax on the profit made 
from the merchandise shipped to the 25 States serviced directly from West 
Chester. If the other 24 States start to tax our income in their individual States, 
we will be taxed not only in Pennsylvania but second time and in some 
instances—such as the case where a New York broker solicits business for us in 
New Jersey—we could be taxed by Pennsylvania, New York, and New Jersey. 
This is the point at which we are going to be very badly hurt. 

No one ever welcomes any tax, but on the other hand we know how badly all 
States need additional funds with the constantly increasing cost of schools, roads, 
etc. As a consequence, we are adjusted to and perfectly willing to live with 
Pennsylvania’s tax. However, we are not going to be able to pay two and three 
taxes, and at this point we don’t even know what the tax is going to be. We 


have seen personal income tax rise from 7 percent maximum to a 90 percent 
maximum. 
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We have approximately 300 employees at West Chester, all of whom are living 
in Pennsylvania—all of whom enjoy the benefits of the tax money spent in our 
locality. 

There is talk about getting the States together on a uniform tax plan. It 
would be a wonderful thing if this could be accomplished and also a maximum 
tax limit set, but on the other hand it seems very unfortunate that Pennsylvania 
should forfeit tax money on the income from Pennsylvania corporations to States 
such as New Jersey, Kentucky, etc., where we don’t even have one single employee 
on our payroll. 

It is obvious that so-called manufacturing States, such as Pennsylvania, will 
not pick up as much income by taxing the interstate traffic coming into their 
State as they will lose from the tax they are getting from the industry within 
the State. As a consequence, though we get relief on the income tax, Pennsyl- 
vania is still going to have to have revenue, so we will wind up with another 
tax somewhere. 

As a consequence of the foregoing, it seems to me that if there was any possi- 
bility of getting a reversal of the decision of the Supreme Court on taxing profits 
on interstate commerce, it would be very definitely to the benefit of Pennsyl- 
vania, and to carry the situation farther, this type of tax is nothing more than 
a hidden sales tax so far as the consumer is concerned because manufacturers 
are going to have to collect it in advanced prices. But it goes even farther than 
that. If we were to assume that our company paid to the States $60,000 in 
income tax, this tax in turn would come off of our profiits, which are taxable 52 
percent by the Federal Government, which means that the Federal Government 
would be paying 52 percent of our $60,000. Multiply this by the thousands of 
companies so affected and it becomes obvious that the Federal Government is 
going to have to take steps to recoup the several billion dollars in tax money 
that they will so lose and, therefore, again it becomes necessary for the manu- 
facturers to further increase their prices, and it becomes a vicious circle. 

We were given very little encouragement that there would be any possibility 
of getting the decision reversed, but if this is impossible and the other States 
levy these income taxes, what relief will we get from Pennsylvania? 

At this point the answer to your question to Mr. George W. Provost becomes 
very obvious. Pennsylvania would start to lose industries. 

I hope there is something we can do about this. 
Yours very truly, 


am 
J. S. Ross, President. 


x 








